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Morning Session 
April 13 , 1978 9 : 00 a . m. 
THE BAILIFF: All rise . This Court is 
reconvened following recess . Please be seated. 
THE COURT: Good morning . 
COUNSEL IN UNISON: Good morning, Your 
Honor. 
THE COURT: I guess , Mr. Veeder, we are 
about to start your cross-examination of Mr. Jones . 
MR. VEEDER : I observe the State is not 
here . Do we proceed? 
THE COURT: You may proceed. The State 
was advised that the Court was to start at 9 : 00 
o ' clock. 
16 CROSS-EXAMINATION 
17 BY MR. VEEDER: 
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Q Mr . Jones, you are familiar , are you not with t he 
Order of July 14, 1976, as extended , pursuant to 
which a program for monitoring , managing , measuring 
and hydrological testing on the No Name Creek Valley, 
are you not aware of that? 
A Yes , sir. 
Q And are you the F . 0. Jones who is referred to in 
paragraph 20, page 8 , which says the monitori ng , 
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management and measuring program shall be carried 
out in consultation with Fred 0 . Jones who has been 
retained by the geohydrologist by the United States 
Attorney . You are the same man ; right? 
A Yes. 
Q And throughout the period , Mr. Jones , did you write 
any reports or have any other prepared analysis or 
statements t hat you made available to the part ies? 
A Only letters that I have written to Mr . Sweeney at 
the Justice Department. 
Q It says as testing programs are in progress , all tests 
shall be made available to all parties and a copy of 
any report prepared by Fred 0 . Jones shall be 
available to all parties. You did , in other words, 
perform your functions as directed by this Court; 
is that not correct? 
A Right I I did. 
Q Now, during that period that you functioned, you 
witnessed, did you not, the development of what we 
call the Colville Irrigation Project; is that right? 
A That is right . 
Q And you saw the costly wells dug, the irrigation 
system prepared and the delivery of water down No 
Name Creek for the utilization on Allotments 901 
and 903 and for the fishery and for the Omak Lodge ; 
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is that correct? 
A The wells had been drilled before I came to the 
project, but the rest of what you described , I 
have observed . 
Q And you have witnessed the delivery of water down 
No Name Creek . 
A Yes . 
Q Across the Walton property? 
A Yes . 
Q Measured and monitored there and the delivery of 
the water in the manner I described. 
A That is right . 
Q And you were cognizant, were you not , that proviso 
number four on page 2 specifically declared that 
two second- feet less evaporation and normal seepage 
losses woul d be delivered down the stream a c ross 
the Walton property and that, 
"Such water shall be used for 
irrigation on Allotments 901 and 
903 for the Lahontan cutthroat trout 
fishery and for the use on Tribal 
lands in conjunction with the Omachi 
Lodge . " 
You were cognizant of all of those developments ; 
were you not? 
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A Yes. 
Q Now, Mr . Jones, you prepared, did you not , a projec-
tion in the middle of the irrigation season along 
in July of 1977 a projection showing that the 
continued use of water by the Colville Confederated 
Tribes in the operation of the Colville Irrigation 
Project , if continued at that rate, would result 
in Mr. Walton's well going dry; isn ' t that correct? 
A That is true. 
Q And you projected that would occur in the month of 
August; isn't that right? 
A Yes, toward the end of August . 
Q And you were aware, were you not, that the Walton 's 
filed a petition to the end that they would not be 
deprived of water through that continued operation. 
A That is right , sir . 
Q And you were aware, were you not, that the Colvilles, 
out of deference to the Waltons, made water available 
to them, laid a pipe to be sure they would have 
water for the rest of the season --
THE COURT : Go ahead , finish your question . 
Q (By Mr. Veeder) You were aware of that ; were you 
not? 
MR . PRICE : Your Honor, I am concerned 
that we are having a lot of testimony through Mr . 
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Veeder rather than in questions t o the witness and 
response from him, and, basically, what we are 
going through are matters of record that I don 't 
fee l necessarily need to be restated by a witness 
being aware of them. 
THE COURT : Mr . Veeder, of course, you 
are on cross- examination, and you may lead , however, 
I think the objection is well taken. You can ask 
more direct questions. 
MR. VEEDER: I wi l l, Your Honor . 
Q Now , Mr . Jones , have you considered the number of 
irrigated acreage , t he number of acres irrigated 
by the Colvil l e irrigation project and by the 
Waltons during the season of 1977? 
A I have . 
Q And you are ful ly aware of the water requirements 
for t hose irr igable acres ; isn ' t that right? 
A Yes, sir. 
Q And have you an opinion, then , Mr. Jones , as to 
whether, if the lands presentl y irrigated by the 
Waltons and the Colville Confederated Tribes are 
irri gated d uring t h e 197 8 season , that there will 
be insuff icient water to irrigate all of that land? 
A I have made a very careful study of that and i t is 
obvious, from the data , that there is not 
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sufficient water in the No Name Creek aquifer for 
the Waltons • use and all of the projected use of the 
Colville Tribes. 
Q On the irrigated lands? 
A Right . 
Q And have you given any thought as to when that 
short age is going to occur in 19 78 based upon the 
projections as to the level of the groundwater 
aquifer at this time? 
A Well , I haven 't done any special study , but I am 
sure that it ' s going to come in late July or 
August. 
Q That is the shortage is going to come? 
A If the wells are pumped as heavily as they were 
pumped in 1977. 
Q Would you want to finish that statement? 
A I say, if the wells are pumped as h eavi ly as they 
were in 1 977, t hey are going to be out of water 
in late July or August. 
MR . VEEDER : I have no further ques tions . 
THE COURT : Mr. Price on cross- examination . 
MR . PRICE : Thank you, Your Honor . 
Good morning, Mr . Jones. 
THE WITNESS : Good morning . 
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Q Mr. Jones, you indicated that you were fully aware 
of the water requirements in the No Name Creek Valley 
and is that based on your testimony yesterday about 
arriving at a figure of 4 . 05 acre- feet needed for 
the various crop lands in the Valley? 
A Yes, that is the figure that I used in arriving at 
my total water requirements. 
Q All right . You were present ~n the courtroom when 
Mr. Bennett testified yesterday? 
A Yes , I was. 
Q And his testimony indicated that based on his 
experience, his own experience and his education, 
that he would arrive at a figure of 3.1 acre-feet . 
My question is, if we use his figure of 3.1 acre-feet , 
we would come out with a lower water requirement 
than you have arrived at; is that correct? 
A That is correct . 
Q You emphasized. this morni~g that · you do not believe 
that there is sufficient water in the No Name Creek 
aquifer for all of the irrigated lands. 
MR. VEEDER: Your Honor, this is cross-
examination . It goes beyond the direct examination. 
This was not even brought up by Hr. Sweeney, wasn ' t 
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even referred to. 
MR. PRICE : Your Honor --
THE COURT : Mr. Sweeney , do you recall 
that? 
MR . SWEENEY : It did not come up on direct . 
It came up on cross by Mr. Veeder thi s morning . 
THE COURT : I know I hear d it , but it 
was on your cross. 
MR. VEEDER: It was on my c ross. 
THE COURT : Wel l , it ' s in the record . 
I will let him pro ceed. 
Q (By Mr. Price) Mr. Jones , maybe I can rephrase the 
question , in addition . 
Yesterday you testified , I bel i eve, a bout some 
re l ationship between Omak Creek and No Name Creek 
Val l ey in terms o f percol ation or seepage o r leakage ; 
is that correct? 
A That is correct. 
Q And according to your calculations , you came up wi t h 
a fai r ly substantial amount of contribution from 
Omak Creek into the No Name Creek aquifer ; is that 
corre ct? 
A That is correct, s i r . 
Q And as part of your study , pursuant to this order , 
did you make an eval uation of Omak Creek i t self in 
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terms of the volume of water that is transmitted 
through that aquifer, through that basin? 
A Yes . 
Q And what did you study and evaluation of Omak 
Creek show? 
MR . SWEENEY : Just a moment. I thi nk we 
are going far beyond what the direct examination 
showed , or any cross , so far. We are getting into 
the Omak Creek situation , which is not part of this 
case. 
(Mr. Mack enters courtroom. ) 
THE COURT: Counsel , on direct examination 
he did testify as to his estimate of quantity of 
water that escapes -- whatever term you want to use 
from the Omak Creek into the No Name aquifer . 
MR . S~\IEENEY: That is correct . Well, 
excuse me . Your Honor. That is correct , bu t not 
as to the flows within Omak Creek itself that goes 
on down to the Okanogan River, and I think this 
is going beyond the scope of what we are talking 
about here . 
THE COURT: I'm going to let him proceed 
at the moment. I don ' t know what he is leading 
up to that I may relate to the direct examination . 
You may proceed. 
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MR . VEEDER : May I interpose an objection , 
too , Your Honor. 
This line of questioning goes beyond the 
pretrial order Your Honor entered on, I think it 
was June 12 , 1976, which was very specific that the 
subject matter of this case, the rights to the use 
of water in No Name Creek, and , while I asked for 
and I obtained a continuing objection to any 
reference to Omak Creek , I think it becomes 
extremely vital now that I renew that objection 
and ask that it be a continuing objection to any 
reference by anyone to availability and use of 
water from Omak Creek. 
THE COURT: Counsel, the record is replete 
with testimony that indicates that there may b e , 
and there is a difference of opinion about this , 
but there may be some contribution to the No Name 
Creek aquifer out of something that relates to Omak 
Creek and I think that at this stage it would be 
highly improper to restrict the Waltons to testimony 
-- even in your case this matter came up , Mr. Veeder. 
MR. VEEDER : Your Honor, may I just 
briefly respond to that in the record . 
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evidence that there is a natural, a natural affluent 
of water percolating downward from Omak Creek , but 
we also show there is no hydrologic connection with 
Omak Creek for the No Name Basin, and I think that 
the United States is taking the same posit ion. 
NR. StvEENEY : That was Mr. Jones' 
test imony also. 
THE COURT : I recognize that , but I think 
I have got to give Mr . Walton some leeway on cross-
examination as to -- and I don ' t know what he ' s 
leading up to , but maybe some difference of opinion 
as to how that takes place . I think I have got to 
give him this sort of leeway because this is going 
to be rather essential when you get to the end of 
this case as to whether, in what nature and in what 
amount there may be any contribution , and I can't 
tell this a t the moment . 
MR. VEEDER : Well , just so I have a 
continuing objection. 
THE COURT: You have a continuing 
objection. 
MR . PRICE : Thank you , Your Honor . 
Q Mr . Jones , would you relate to the Court what 
your study of the Omak Creek, in connection with 
your study of the No Name Creek Valley , entailed? 
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A Well, my study, of course, began with the Geological 
Survey report that was published in 1974, and in 
1972 and ' 73 the Geological Survey maintained for 
a water year a recorder on Omak Creek at the bridge, 
and - -
Q Now, by " the bridge," you mean the bridge-- ? 
A The bridge across Omak Creek. 
Q Which is approximately in Allotment S- 526, the 
northern allotment? 
A Yes , and they measured at that time 13,900- some 
acre-feet of water in Omak Creek . Now, at t he 
end of our recent drought which was in 1 977 , there 
was approximately 3300 acre-feet measured by the 
same recording station, so this is about , I think , 
about a minimum of flow . 
Q Did you make a determination, based on your review 
of the records, of the average amount of volume in 
acre-feet of that water that would be flowing down 
Omak Creek? 
A Well, I think that we could safely say that on the 
average there is eight; nine thousand acre-feet 
per year that flows down Omak Creek. 
Q Were you able to determine the peak flow period in 
Omak Creek. 
A Yes, I was. The peak flow, 78 percent of the flow 
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Q 
is during the period of February to July and that 
is when there is a peak . 
All right . Did you also undertake to determine 
downstream uses of water on Omak Creek, downstream 
from the point where Omak Creek crosses No Name Creek 
Valley and percolates into the groundwater tab l e? 
MR. VEEDER : Object to the question, Your 
Honor . 
MR . SWEENEY: I object to this. We are 
getting into uses on another stream area. 
THE COURT: I will sustain this objection. 
MR . VEEDER: And he is calling for a legal 
conclusion in addition, Your Honor . 
THE COURT: Sustain the objection . 
MR. PRICE: Your Honor, if I might , if my 
recollecti on serves me right, Mr. Watson testified 
on two different occasions in part of the plaintiff ' s 
case in chief that he had determined that there was 
not-- there couldn ' t be any additional water 
available from Omak Creek because of other uses , 
other demands upon that water, and I believe that 
we would be entitled to proceed into that area, 
particularly since we have the interrelationship 
between Omak Creek and No Name Creek Valley. 
THE COURT : Counsel, we can't draw too 
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fine a line on this matter, I recognize in view of 
the record, however, I think you are getting into 
the question of uses of Omak Creek water . It really 
is getting beyond what I'm going to have to 
ultimately decide here, and that is the extent, if 
any, of the contribution of water through leakage , 
seepage, percolation , whatever term you want to use, 
and I r e ally don't think the question of the use 
of water of Omak Creek is really related to that. 
MR. PRICE: Maybe it would be helpful, 
Your Honor, and I'm going to have to confront the 
Court with this proposition at some point. This 
is probably as good a time as any , in that plaintiffs 
obviously would like to limit this case to No Name 
Creek as they would like it defined, being from 
approximately somewhat north of the Missio n , under-
ground , southward to Omak Lake . 
We have had replete testimony from Dr. Corke, 
from most all of the hydrologists that there is a 
connection between the two. 
We also feel that we need to get into the area 
of management, if there is available water there. 
What the Tribe and the Government are att empting 
to do is limit the sources of water that you can 
look at and expand the acreage of water to which it 
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is to be applied. Now, I do not feel that the 
Waltons can be limited in seeki ng to establish for 
this Court all the available sources of water that 
would be available to supply the demands in that 
valley. These are, I believe Dr. Corke testified, 
that No Name Creek is nothing more than a part of 
the Omak Creek hydrologic system, and I bel ieve that 
we are very vigorously going to assert that t here is 
water, lots of water to meet even the minimum and 
maximum demand as specified by Mr. Jones, available , 
and it j ust doesn't seem appropriate to me that this 
Court would limit the available sources of water 
when they are there, flowing out to sea, and I 
seriously want to ask the Court to allow us latitude 
in this area, just as the Tribe was allowed l atitude 
about the fishery in case maybe the Court of Appeals 
or whatever might feel that is appropriate. I think 
we are entitled to have the record available in case 
somebody e l se f eels that might be appropriat e in 
terms of management of water which is essential 
whether it is on the reservation or stat e land or 
federal land or any sort . 
this? 
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the State has to say. I believe they are somewhat 
in the same position as the Waltons. 
MR. MACK: Yes, and Mr. Sweeney and Hr. 
Veeder may have more to say after that, but I might 
be able to save some time . 
I'm not saying whether Mr. Price is going 
beyond direct testimony . I 1 m not speaking to that, 
but I think, and it may well be discussed at this 
point because the objection is raised. 
There is an important problem for Your Honor 
here whether you resolve it or not yet, I don't 
know, but Mr. Veeder repeatedly refers to the 
pretrial order limiting the scope of this hearing . 
It does, of course, do that , but it doesn 't in the 
way that he characterizes it, in the State's opinion. 
The question here, of course, is the use or 
the rights to the use of water in the No Name 
Creek Vall ey. The State's position a l ways has been 
that if this hearing, if this trial is to decide 
anything beyond that , that the factual situation 
here is inappropri ate for that . That has been our 
position from the beginning. 
The trouble arises because the No Name Creek 
Valley is not the same thing, does not have the 
same boundaries, if you will, as the No Name Creek 
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aquifer, as some witnesses have testified to t hat 
aquifer, and I imagine there may be further testimony 
in this hearing as to the boundaries of that aquifer , 
possibly. And those boundaries of those two entities 
may not be the same as the boundaries of the 
watershed for the area. 
There has been evidence, and it is obvious to 
anyone who sees the exhibits that Omak Creek not 
only contributes groundwater to the groundwater of 
No Name Creek aquifer, it actually flows through the 
area that Your Honor is supposed to determine the 
right to the use of water from, and it is the State's 
position that Mr. Walton and the State are not 
unnecessarily complicating this matter by desiring 
references to Omak Creek. The fact o f the matter 
is that nature has complicate d the matters by 
placing Omak Creek, unfortunately, f or some of the 
parties in this case, flowing right through the 
area which they wish to have the rights to the use 
of water determined for. 
The evidence so far has been, and the evidence 
from this witness has been, that the overwhelming 
contributing factor to the aquifer that Your Honor 
is going to have to possibly start dividing up 
the wate rs for, is Omak Creek. That is the evidence, 
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at least of Mr. Jones. 
The question, and there are a number of questions, 
one is to what extent Omak Creek contributes water , 
to what extent it has done so in the past, to what 
extent it does so now, to what e xtent it may do so 
in the future under different circumstances , and in 
respect to that, the question o f use of waters from 
Omak Creek east and west of the area in general 
which we have considered may be relevant . 
In sayi~g that, I do not suggest that we should 
adjudicate in this proceeding the rights of use of 
water upstream in Omak Creek or downstream , but to 
the extent that they affect the amount of water 
available for use in this area that we are 
considering , there may be a relevance to the 
determination of legal issues that Your Honor has 
to determine . 
MR. VEEDER : All right. 
MR. MACK: I really can't be more precise 
than that at this point because I think it is a 
matter of some difficulty, but I think that it is 
not only artificial but it would be, it would do 
injustice, I think, to the analysis that is going 
to have to be provided to the legal issues in this 
case and to the factual evidence, to su9gest that 
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the Court put on blinders, if you will , and ignore 
the fact that Omak Creek runs right through the 
area that we are considering, indeed that the 
watersheds of the two creeks overlap and that they 
are interrelated and if there has not been sufficient 
evidence to establish that so far , the State will 
be providing evidence on that . 
I don ' t know how I come down then. I don ' t 
quite know for sure where Mr. Price is going in 
his questioning, so I can ' t real ly respond to that, 
but that would be the State ' s position , and I ' m 
thankful for t he opportunity to present it . 
MR. SWEENEY: Your Honor . 
THE COURT: Mr. Sweeney. 
MR. SWEENEY: I think we are gett ing into 
an area , we are talking about management of water 
within a whole wide area on the reservation and 
really off the reservation. They are trying to 
expand the scope of this proceeding from No Name 
Creek and its aquifer that has been testified to 
by all of the witnesses so far, to the flow in 
Omak Creek that goes down and goes into the 
Okanogan River, and they are trying to expand 
this to include the possibility of using water out 
of Omak Creek to provide water for No Name Creek , 
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but that is a management proposition, it is not a 
question that is before the Court which is the right 
to use of water within No Name Creek and the No 
Name Creek aquifer. 
They are t rying to put a booster of water in 
the aquifer that presently isn ' t there. 
The only t estimon y that has been provided so 
far showing the interrelationship has all been 
directed toward the fact that there is water seeping 
out of Omak Creek into the aquifer , and that is a 
legitimate area of inquiry , but to go beyond that 
and say , you could get more water out of Omak 
Creek by diverting it or doing something else, which 
is all this is leading to , is beyond the scope of 
the proceeding here . It has never been done, and 
it would require that we start looking into the 
rights to use o f water all the way down Omak Creek 
and into the Okanogan River and would greatly expand 
this proceeding and I think it would be improper . 
MR. VEEDER : Just one short reference , 
Your Honor, if I may . 
I respectfully submit , Your Honor , that this 
Court, the federal court , under the circumstances , 
does not have jurisdiction . 
There are two propositions inherent in the 
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statements made by Mr . Price and the representative 
of the Stat e . First, I respectfully submit that 
to direct the Colville Confederated Tribes t o seek 
an alternative supply of water for No Name Creek out 
of Omak Creek and abandon to Mr. Walton t he rights 
to which they are entitled in No Name Creek, goes 
far beyond this Court ' s jurisdicti on , with al l due 
respect to Your Honor. 
Secondly, they are proposing what is known in 
the state of California as a "physical solution. " 
In other words , where .there is a shortage o f water , 
under the 19 28 amendment to t he state of Californi a 
a state court has the power to do what is being 
proposed here. You have an alternative supply. 
Th e defendant will pay for a substitute system. The 
water can be brought over and worked out in this 
manner. 
Now, I respectfully submit, Your Honor , that 
under t he federal constitution, the just ici ab l e 
issue concept of the fundamental law of this country 
does not contemplate that a federa l court will 
reach out and say to an owner of p r operty, you use 
this water over here so that the defendant can have 
water that you are c l aiming. 
Thank you, Your Honor. 
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MR. MACK : Your Honor, might I just 
respond briefly to one thing , and I honestly think 
this is crucial from at least -- well, I won't say 
it's crucial from the State ' s case standpoint , but 
Your Honor is going to be asked and let ' s not fool 
ourselves on this, to first of all , I suppose , 
determine if there is -- determine what rights 
there are to use of water in No Name Creek area, 
and , second of all, to determine how much water is 
there to be used . 
Part of the lands we have had all kinds of 
evidence on the irrigable acres and the reason we 
look at the irrigable acres is because of numerous 
cases including from the Supreme Court and included 
in those acreages are acres for property that 
are north of No Name Creek and properties in 
allotments , in one allotment certainly , which Omak 
Creek runs thro~gh , and what the United States and 
the Tribes are apparently asking Your Honor to do , 
is to determine that there are reserved water rights 
to the Tribes, for example, for Allotment 526 from 
No Name Creek, but not from the surface water which 
actually runs through the allotment and the State's 
position is that that is that surface water which 
runs through the allotment. It is more logic al , 
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at least in the State's view, that there is a 
reserve water right from that than from a Creek 
which runs, which doesn't even begin except for 
some distance south. 
I think it is a difficult matter, but I think 
Your Honor is being asked to artificial l y determine 
that there is only one surface water source from 
which reserved water rights, use can be made of 
reserved water , and it is the State's position that 
that simply isn ' t the case with the facts as 
presented so far. 
Thank you. 
THE COUR'l': Well, as to Allotment 526, 
I think I have the right one . I'm l ooking at 
Tribes ' Exhibit 6. Omak Creek runs through that 
allotment, I bel ieve. 
MR. PRICE: That is right . 
MR. MACK : Yes, sir. 
THE COURT: Now, if I understand your 
argument correctly, Mr. Mack, you are contending 
that there may be, to use a kind of generic term, 
there may be a riparian right that is separat e from 
an appropriated right here. 
MR. MACK; Not precisely, Your Honor . 
If -- and I may be on shaky ground here, but let ' s 
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look at No Name Creek. 
My understandi~g of the claimed reserved right 
or Winters right, if you wi l l, is that a lthough 
they may have the nature of either a riparian or 
appropriated right, those reserved rights do not 
arise from either the riparian doctrine or the 
appropriated doctrine. 
THE COURT : From treaty right. 
MR . MACK : That is correct. There was no 
treaty entered into or execut ive agreement for the 
Colville Reservation ·simply limited to No Name Creek. 
There was a reservation made of water for the 
entire reservation , and no distinction made between 
the various sources of surface water or groundwater . 
There are assert ed by the Tribal witnesses earlier 
in this hearing reserved rights, Tribal rights to 
waters o f Omak Creek. However, the argument seems 
to be t hat those reserved rights to t he waters of 
Omak Creek somehow exist only east of the watershed 
boundary here and wes t of the watershed boundary , 
but not within the watershed boundary and it is the 
St ate's position that there is simply no basis for 
that , and for a fair application of the Winters 
reserved rights doctrine to this area, one mus t 
consider that the reservation was made not only of 
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the waters of No Name Creek, but of Omak Creek, 
and I think there are some difficult questions then 
that arise as to how one determines the nature and 
the extent of the reserved rights, but that is our 
position, Your Honor, and that would not derive from 
either appropriated or riparian doctrine, but rather 
from the executive agreement establishing the 
reservation by President Grant. 
THE COURT: Mr. Sweeney . 
MR. SWEENEY: I just have a couple of 
words , if you follow Mr. Mack ' s reasoning , he would 
have us adjudicating rights throughout the entire 
reservation . 
What this matter concerns are the ground and 
surface waters of No Name Creek and it has been 
shown by all of the testimony that that is al l we 
have talked about, is the ground and surface waters 
that are affected through the No Name Creek Valley 
by the wells and the stream flows within there. 
It is shown by all of the witnesses that when these 
wells pump, they pump from an aquifer that supplies 
No Name Creek. It is one hydrologic entity. The 
only connection with Omak Creek that has been 
testified to, is that there is some seepage. There 
is a difference of opinion about the amount of 
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seepage , but there is some seepage from Omak Creek 
into No Name Creek aquifer , but the fa c t that there 
is a seepage doesn ' t mean that we should be out 
adjudi cating rights on the entire stream of Omak 
Creek , and I think that would be i mproper . 
MR. VEEDER : I would like also to corre ct 
a missta temen t by Mr . Mack that the Col v i l l e 
Confederated Tribe is claiming water in t his c ase 
from Omak Creek . That is what I understood him 
to say , and that is totally in error . 
THE COURT ; Well, without attempt ing to 
minimize the importance of the issues t hat are 
raised by this argument, what I am faced with now 
is merely t he question expressed to this witnes s 
relati ng t o h i s test i mony and in that l imi t e d a r ea , 
I am goin g t o s us t ain the objection bec a use I thi nk 
it goe s bey ond t he scope of what he was t alking 
about on his direct . 
MR . PRICE : Thank you. 
THE COURT : Now, understand , counsel , I ' m 
not in any way attempting by this ruling to limit 
what you may put on by your own witnesses . I am 
only talking about the cross- examination o f this 
witness. 
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Your Honor. 
Q (By Mr. Price} Mr . Jones, we could mathematically 
compute the water requirements based on the 
testimony of Mr . Bennett as to his water requirements, 
apply that to the acreage in the No Name Creek Valley 
and come up with a total requirement of consumptive 
use for water ; is that correct? 
A Yes 1 he presented it that way . 
Q And having done that , are you fami l iar with the 
fact that taking the acreages that are presently 
irrigated in the No Name Creek Valley, that t hose 
requirements wo uld fall within your figure , outside 
figure of 850 acr e - feet availabl e firm annual water 
supply , or however you term it . 
A Well , I haven ' t I haven ' t made that comput ati on , 
Mr . Price. 
Q That is a l l I wanted, whether you had or not. 
Mr. Jones , you a l s o tal ked about calculating 
in your analysis , making calculations of return flow 
from irrigation as a legitimate part of arri vi.ng 
at how much water is available on an annual basis ? 
A Yes, I did. 
Q And were you here dur i ng Mr. Watson ' s testimony in 
which he did not calculate that element? 
A I'm certain I was here , but I don ' t r ·emember. 
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Q 
You don ' t have a specific recollection? 
I don't. remember the testimony . 
And your calculations also derived amount of 
contribution from precipitationi is that correct? 
That is correct. 
And that was a computation rather than an actual 
physical measurement. 
That is correct . 
And are you aware .that U. S. G. S . in their calculations 
arrived at the amount of precipitation that would 
be available through calculations rather than 
actual physical measurements? 
Yes . 
On U.S. Exhibit No. 2 I don ' t see it up here. 
At the beginni~g of your testimony yesterday , 
you referred to the north part of the Omak trench , 
and I think you were referring to some geology at 
that time. Can you te l l me or explain what you 
mean by the Omak trench? 
The Omak trench is a valley that is cut in granitic 
rocks between t he. Okanogan Valley an d the Columbia 
River Valley. 
And does that trench - - within that trench is t here 
encompassed water , waters of Omak Creek encompassed 
within that trench? 
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A Yes. Omak Creek crosses the trench near the Mission , 
St. Mary ' s Mission , and then flows northward to the 
Okanogan . 
Q And the waters of No Name Creek are involved within 
that trench as well; is that true? 
A Yes. 
Q Mr . Jones, have you made a determination as to 
whether there is a contribution from Omak Creek to 
the area denominated as Allotment 901 and 903 that 
would be attributed from other than what we call 
the No Name Creek? 
A Well --
MR. VEEDER: May I have that question read 
back, or restated, please? 
THE COURT: Res t ate the question. 
Q (By Mr. Price) Mr. Jones, are there waters from 
Omak Creek that contribute or flow onto or under 
Al lotments 901 and 903 that come from a source or 
area different t h an No Name Creek? 
A Well, I believe you mentioned Omak Creek in the 
question . 
Q That is correct. 
MR. VEEDER: The question has been revised . 
The question has been revised, Your Honor . 
MR. PRICE: Counse l , maybe you didn't 
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understand --
THE COURT: Counsel, just a moment . 
Counsel, he's asking the question. If he wants 
to revise it , that's his right . 
A The only water from Omak Creek that reaches Al lotments 
901 and 903 would be seepage water that. goes into 
the No Name Creek aquifer and then flows down and 
over the granite lip. 
Q All right . Mr. Jones, is there an exhibit up there 
that shows the boundaries of the watershed, are you 
familiar? 
A No, there is not. 
Q Do you have one? 
A Well, I would, for that I would refer us to the 
water Exhibit 7 of Colville. 
Q Colville Exhibit 7? 
A Colville Exhibit 7. 
MR . PRICE: Could we have that, please . 
Q Mr. Jones, calling your attention to Colville Exhi bit 
No. 6, in the area of Sections 22 and 23, I see what 
I depict as a deep cut in that area that flows from 
north to south , approximately. Do you see what I ' m 
referring to? 
A Are you referri~g to this dark strip. 
Q Yes. What does that represent? 
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A I tho~ght that represented timber, but I can ' t be 
sure . 
Q You think that is timber? 
A Yes. 
Q Okay . 
A Or a shadow of the mountain, this particul ar area 
is in what I refer to as the lower basin of the 
No Name Creek drainage, and the upper part is 
. granitic rocks with a litt le soil , quite a l o t of 
timber on it . 
Q All right. Are you f ami l iar with water flows in 
Allotments 90 3 and basically in 903 and - - basically 
in 903 that appears in Section 2 7 just below that 
dark area t hat yo u referred to? 
A I have never seen the water f l owing there, but I 
am sure it does because there is a in t he spring 
runoff or sometimes, because there is a channel of 
fres.h a ll uvial material . 
Q Can you out line on Colville Exhibit No . 6 approxi-
mately where you have seen that channel? 
A This channel is depicted by Qal , alluvi um that is 
in the southern part of, southwestern part of Sectio n 
27 and the strip of alluvium on this. geol ogic map 
runs nearly east and west . 
THE COURT : Mr. Jones , is that the yel low? 
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THE WITNESS : That is the yellow. 
Q (By Mr. Price) And do you have an opinion as to 
the source of water that flows through that 
channel occasionally? 
A Yes, I do . 
MR . VEEDER : I object to this, Your Honor. 
He already said he had never seen water flow through 
there. 
THE COURT : Overruled. He didn ' t say 
that. 
A The flood waters in the spring runoff, no doubt, 
cut this channel from time to time. 
Q All right. 
A I have never seen water in it, but I know it's there. 
Q Okay, and do you know what happens to that water 
that would be flowing there, say, in the spring 
runoff? 
A Yes, it goes into a large swamp area above Omak 
Lake . 
Q Is there, in your opinion, any aquifer in that area 
under the Qal alluvium? 
A Well, it has not been tested, Mr. Price. There 
might be a l imited alluvium there . I don 't believe 
there is alluvial materials that are sufficient to 
support an irrigation well . There might be enough 
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for domestic use . 
Q Might be enough to contribute some flow to t he 
No Name Creek at various times of the year , say 
in the springtime of the year? 
A Well , at the present time t he water from this 
southern basin , t he seepage water that comes down , 
would not _ get to No Name Creek. 
Q It would have to be artificially pumped, say? 
A Yes , or divert ed to it . 
Q Okay . But specifically , to know how much is avai l -
able and the extent o f the aquifer , t h at has not 
been tested? 
A That has not. 
Q Do you have an opinion based on your study o f the 
No Name Creek Valley taki~g into consideration all 
of the water sources available over , under or in 
between , as to whether not there is suf f icient 
wat er to meet the requirements that you set forth 
on U. S . Exhibit 1 1 ? 
MR . VEEDER: I renew my objection , Your 
Honor. 
MR . SWEENEY : I object -- excuse me . 
1-1R . VEEDER : Go ahead . You are up. 
MR. SWEENEY : I t hink that that question , 
the way it ' s framed , says taking into consideration 
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all of the waters available to satisfy the needs 
in the No Name Creek Valley. 
I think we are getting back to the Omak Creek, 
possibility of getting water out of Omak Creek and 
transporting it into the No Name Creek Val l ey . 
MR . VEEDER : He said over . 
THE COURT : I ' m going to assume t his 
question relates only to this witness ' s testimony 
as to available water. You may answer from t hat 
point of view . 
Q (By Mr. Price) Can you answer that question? 
A I would like to have the question read again, but 
now that you have come to this exhibit, last night 
I made some --
Q Would you like an opportunity to 
A computations and I would like to correc t some 
of the numbers that are on there. 
Q Why don ' t you do that now before we get any further . 
A All right . 
THE COURT : Mr . Jones, are you talking 
about a change from the changes you already made? 
THE WITNESS : Yes, that I made at recess. 
I'm sorry , Your Honor . 
THE COURT : Go ahead . 
Counsel , I ' m going to take a short recess to 
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permit the witness to make whatever changes he 
now seems to be talking about, and I want to be 
sure counsel understands all these new changes . 
This is new to me. 
MR . SWEENEY: Well, they are rather minor 
changes, Your Honor, but it ' s in the arithmetic, 
off by about --
THE COURT: We will take a short recess. 
Let me know as soon as he is finished with these 
changes. 
THE BAILIFF: All rise. Court is in recess 
subject to call. 
WAYNE C. LENHART 
COURT REPORTE R 
SPOKAN E, WASHINGT ON 
(Morning recess is taken.) 
PAGE 1971 Jones - Cross 
1 THE BAILIFF: All rise. Court is 
2 reconvened following recess. Please be seated. 
3 THE COURT; Proceed. 
4 
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Q Mr. Jones, I believe you made some additional changes 
in an exhibit. Would you please step to that exhibit 
and elaborate on those changes for us. 
A I have changed the minimum requirement on the Walton 
property to Mr. Watson ' s figure, that I have computed 
that is acreage , computed to 631 acre- feet , and the 
maximum I changed to 637 from my own planimetering 
of the area of the water use . 
This changes the t otal minimum to 797 acre- feet 
and the total maximum requirement to 1979 acre-feet. 
Q You reduced the water requirement from what they 
were when we left yesterday; is that correct? 
A Yes , I have. 
Now , the reason for that is I had divided the 
Walton total acreage half to alfalfa and half to 
grass, and yesterday I had figured it all to 
alfalfa. 
Q Could you remain at that exhibit for just a moment, 
Mr . Jones. 
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On the right-hand column, the first upper 
square, you have in brackets under the figures, 
"all irrigated and irrigable acreage. " 
Do you see that? 
A Yes. 
Q And then the next box down you have a different 
statement in brackets . I guess my question is, 
does that differ from the statement above in brackets? 
A It did, but I have now crossed that out. 
Q So , the matter in brackets --
A So, it ' s now the same as this , as the upper box . 
Q Okay . 
A All irrigated and irrigable acreage . 
Q And how about the next to the bottom box where it 
is in brackets again " all irrigable acreage ." 
How is that related to the boxes above? 
A Well, the reason that I put all irrigable acreage 
in there was that some of it was being irrigated , 
they were getting ready to irrigate some , they 
were planting some, and so I lumped it all together 
as all irrigable . 
Q In connection with the Walton's breakdown of 
irrigated alfalfa versus irrigated grass under the 
figures of "Jones," calling your attention to 36.6 
and 33.3, [sic] am I correct in assuming that you 
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got those figures from a BIA map? 
A No , I planimetered those from a map that Mr . Walton 
marked . 
Q Was it just coincidence that your total figure of 
197 total coincided with the BIA map of 197? 
A The 197 was used , which is now crossed out , was 
used to arrive at this figure of 127 , so it's no 
coincidence that the total is that. 
Q All right . In the second box down where you have 
made the second change this morning, is it my 
understanding that you are now using a figure that 
you entitled "Watson's figures," as the minimum? 
A That is correct. 
Q Was that in conjunction with a conference between 
you and Mr . Watson in yesterday afternoon 's recess? 
A Yes, we discussed this at the recess . We changed 
my figure to use Mr. Harvey ' s , which made Mr . 
Watson's figure a minimum. 
Q So then you adopted Mr . Watson ' s figures? 
A Yes, I did . 
Q In arriving at your available water supply of 
700 to 850 acre-feet a year, you did not take 
into consideration any surface flow from Omak 
Creek ; is that correct? 
A That is correct . 
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Q You were out on the property on several occasions ; 
is that not correct? 
A Yes, sir. 
Q Did you, in any of your observations, determine or 
observe a ditch area that appeared to have been 
a water surface diversion from Omak Creek down 
to Allotment 526, the remnants of such a ditch? 
A Well , I observed a culvert that had apparent ly 
been used some time in a temporary diversion . 
I don ' t remember of observing a ditch from Omak 
Creek to the south. 
Q What do you mean by diversion? 
A By diversion I mean taking water out of Omak Creek 
through this culvert . 
Q Okay. You are using the word "culvert" rather 
than my term "ditch. " 
A Yes. 
Q Okay. From your personal observation , is i t 
physically possible to divert surface water from 
Omak Creek to the south? 
MR. SWEENEY : I 
MR . VEEDER : I renew my objection , Your 
Honor . 
THE COURT: Sustained. 
MR . PRICE: Without getting into all of 
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the questions we did before, Your Honor, I am just 
asking about that portion of the creek that flows 
across 526, whether it is physically possible to 
divert it . 
THE COURT : I think it ' s a question of 
relevancy . I will sustain the objection . 
Q (By Mr . Price) Mr. Jones, if you will return to 
your exhi bit on the profiles of the wells, call i ng 
your attention to the U. S. Exhibit No. 9 and parti-
cularly to Colville No. 1 well, in late April 
through May, a portion of May, it shows that well 
recovering at a fairly rapid rate ; am I correct 
in that regard? 
A Yes, you are, sir. 
Q And yesterday you indicated that you ascribed that 
to the fact that pumping had been discont inued in 
that well ; is that a fair statement? 
A Yes, that is true. 
Q In looking at the pumpage records that you have 
at the top of that exhibit , it appears to me that 
that well was pumping in May. There is a figure 
ascribed of 300 in l-1ay. Can you explain what that 
represents for Colville No. 1, please . 
A Well, sometime between the 11th and 24th o f May , 
pumping stopped in Colville No. l and it didn ' t 
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resume until about the second week in August . 
Q My question is, was it not, in fact , being pumped 
at the same time as you depict there that it is 
recovering? 
A Yes, on the readings taken on the lOth and 11th 
they show that the well was being pumped at that 
time at t he rate of 330 and the profile shows that 
it is recovering . 
Q And that profile shows a recovery at a reasonably 
rapid rate; does it not; during that period of time? 
A Yes , it does . 
Q Do you have an explanation for that? 
A No, I don't. 
Q Now, I'm somewhat confused at this point. It may 
be superfluous but you testified that you did 
rely on certain of Mr . Harvey's reports in arriving 
at your calcul ations ; is that correct? 
A Yes . 
Q Now, your testimony as it stands today , are you 
still relying on any information you obtained from 
Mr . Harvey or are you disregarding that totally? 
A Well, Mr. Harvey's soil classification map is the 
basis for the areas of irrigable land in the No 
Name Creek basin and that is where I secured the 
information on acreage, was from the computations 
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off that map . 
Q All right . That is the point I am trying to get 
at . If I understand your testimony correctly now , 
it is that based on the Exhibit 11 as you have 
interlined i t , you are not now relying o n Mr . 
Harvey ' s in f ormation at all to arrive at your 
minimum an d maximum water requirement s ; is t h a t 
a correct statement? 
A Yes , I ' m rel ying on his map for the acreage of 
land that I used to arrive at the water requirement . 
Q Okay . Then maybe I ' m confused . Under the column 
Jones and the column BIA map I had assumed that 
the BIA map might have been Mr. Harvey ' s . 
Apparently that is incorrect . 
A Well , t he map was Mr. Harvey ' s , but it was done 
q uite a few years ago and there were marks o n t h e 
map t ha t no one could testify to , bu t t hey were 
correct , o r the areas , either way . 
Q But are t ho se the figures that you used , t hough , 
in arriving at that under the columen Jones? 
A No, not that map . It is the new map that Mr . 
Harvey put in . 
Q When you were determining the acre- feet requirements 
for consumptive use of the plants , of al f a l fa, did 
you no t take into consideration the four i n c h es o f 
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water, carryover water that Mr . Bennett testified 
to; isn't that correct? 
A That is correct. 
Q And Mr . Jones, your total minimum and maximum 
acreage figure requirements, are they based , in 
part , on efficiencies of less than 70 percent , or 
less than 65 percent? 
A In the upper basin my figures are based on 70 
percent efficiency . In the lower basin on 
Allotments 901 and 902 [sic] , they are based on 
50 percent efficiency. 
Q Did you hear Mr . Bennett ' s testimony yesterday 
that the range of efficiency that he works with 
is from 65 to 75? 
A Yes , I did . 
Q Is it also your testimony that the 50 percent 
efficiency fac t or could be brought up to , say , 
the 70 percent efficiency factor by delivering the 
water from Allotments 526 and 892 in a different 
manner than they are now delivered to the lower 
basin? 
A Yes, if the water was piped down to those allotments 
instead of flowing in the stream channel, there would 
be practically no loss. 
Q And would it be your opinion , then , that we could 
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apply a 70 percent efficiency factor assuming that 
condition of the water being piped in? 
A Yes . 
Q And that, obviously, would then decrease your 
minimum and maximum requirements . 
A Yes. 
Q One l ast questions , Fred, in terms of the figure 
you have crossed out , that you are not re l ying on 
now, I would like to know where you originally 
came up with the figure of 262 on U.S. Exhibit 
No . ll originally . 
A That is the actual irrigated acreage. I used the 
actual irrigated acreage to come up with that 
282 [sic] . 
Q Actual irrigated acreage and multiplied it t imes 
The figure that I have trouble with is your 
original column had 197 acres , total acres be i ng 
irrigated , and you must have applied some acreage , 
acre-foot factor, multiplied it times that, to 
arrive at a figure, and I ' m having trouble as to 
how you have got that to come up to 262 in the 
first place . 
A The 262 was arrived at by using 37 . 6 acres of 
alfalfa and 33 acres of grass. I used 4 . 05 acre-
feet for the alfalfa and I used 85 percent of that 
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for the grass. The 197 was a figure that was 
originally taken from the old BIA map which is not 
in evidence. 
Q Okay . So, you didn't incorporate the 127.4, then, 
in arriving at the water requirements for the Walton 
property, originally. 
A Originally, I did not . 
Q Okay. 
MR . PRICE: Your Honor, if we could, if 
I could ask to have the Colville Exhibit that 
depicted profiles of the levels of the wells. 
THE COURT: Can anybody identify that 
one? 
MR. WATSON : 19-4 . 
Q (By Mr. Price) Mr. Jones, you have seen Colville 
Exhibit 19-4 during this trial ; is that correct? 
A Yes, sir . 
Q And you have heard the testimony relating to it. 
A Yes, I have . 
MR . VEEDER: I renew my objection . This 
goes beyond the direct examination, Your Honor, 
and if we proceed this way, I ask for the opportunity 
to cross- examine the witness. 
MR . PRICE : I believe I am entitled to 
find out his analysis of what water is available 
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in the basin since that is the basis of his 
testimony , Your Honor . 
MR. VEEDER : Certainly this exhibit was 
not utilized , Your Honor , in direct examinatio n . 
THE COURT : Objection overruled. 
Q (By Mr . Pr i c e ) Mr . Jones , the lowest l evel of wa t er 
during the ' 77 irrigation season appear s i n 
approximate l y the middl e of that exhibit ; is t hat 
correct? 
A That is correct . 
Q And as you proceed north on Exhibit 19- 4 , it s hows 
that the effect of the pumping was less and less 
and almost negligible the further north you p r o ceed 
in the aquifer ; is that correct? 
A That i s cor r e c t . 
Q And in t ha t n o r t hern portion of the aquifer t hat 
re l a t es to Colville Exhibit No . 6 is depicte d in 
green in Section 9 and the upper portion o f Se c tion 
16 ; is that correct? 
A Yes , sir . 
Q And is it not true that there is an untapped source 
of water that has not been developed in that portion 
of the aquifer? 
A Oh, I ' m sure there is . 
Q And we lls c o uld be developed , to use , to ext ract 
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water from that portion of the aquifer for beneficial 
use on the land in the No Name Creek Valley ; is 
that not correct? 
MR. VEEDER: I object --
A Temporary 
THE COURT: Just a moment, before he 
answers . 
MR. VEEDER : Once again, Your Honor, I 
renew my objection . This goes far beyond direct 
examination and I respectfully submit , once more , 
Your Honor, that it goes beyond the scope of this 
litigation to say we would like to have the Court 
order the Colville Confederated Tribes to drill 
wells in another part of the basin that would 
simply deplete the quantity of water that is in 
the lower part of the basin, and I submit, Your 
Honor , that -- I realize that I have the right 
to cross-examine after this , perhaps that is the 
way to handle it, but I think when we go so far 
beyond the direct examination, that can make a 
very protracted day, Your Honor . 
MR . SWEENEY: I join in that objection , 
Your Honor. I think we are talking about a plan 
that isn ' t in existence . 
THE COURT : Well, counsel , the Court is 
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faced with this problem in an extended trial. This 
is going beyond the scope of the direct examination . 
However, this is permissible and then he thereby 
makes him his witness . I can either -- while this 
witness is on the stand -- I can extract all of 
the information that we can out of him that is 
pertinent to this case or we can be restrict ive 
and simply ask him t o call him back as his own 
witness . Now, I don't care which we do, but we 
are up against a time element and we have to rely 
on counsel on which is the better way to handle 
this matter. 
MR . PRICE : To shorten the time, Your 
Honor , I wil l withdraw the question and will call 
Mr . Fred Jones back in my case in chief. 
I would like to make a statement to the Court, 
however, that Mr. Veeder time and time again has 
objected to reference as to whether the Tribe should 
be required to place a well here or there. I want 
it clear on the record that the orchestration of 
this l awsui t by the Tribe in terms of whether they 
think they can place one well in an aquifer that 
has no ability to draw upon the total resources 
o f that aquifer and then allege that there is a 
shortage, is a travesty of injustice. 
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THE COURT : Counsel, in view of the comments 
of counsel, I am going to sustain the objection with 
the understanding that you have the right to call 
Mr . Jones back in the presentation of your case . 
MR. PRICE : Thank you. 
MR . MACK : Your Honor , the Sta te would l ike 
to beg t h e indulgence of the Court in light o f t he 
fact that U. S . Exhibit No . ll has been changed , 
under cross- examination of Mr . Price and in light 
of the fact that I arrived late which is entirely 
my fault, Your Honor 
THE COURT : You may proceed . 
MR . t-1-ACK : May I proceed now? I think 
it would shorten things . 
MR . SWEENEY: Is it just limited, then , 
to the change in the exhibit? 
!1R . MACK : I had one other area I was 
thinking of getting into . 
THE COURT : What is that? 
MR . MACK : That involves the total , Mr . 
Jones ' s total available -- I don ' t know whether he 
called it a firm - - I missed the term . I don ' t 
know if he referred to it as firm annual supply or 
if it -- I thought in terms of economy it would be 
better to go now . If it is not, the State can 
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THE COURT : Well, --
MR . SWEENEY : That wasn ' t reopened on 
cross . The State had the opportunity to cros s 
yester day . 
THE COURT : You may cross o n the chang e s 
made on Exhi bit 11 . 
MR . MACK : Thank you , Your Hono r. 
10 ADDITIONAL CROSS-EXAMINATION 
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Q Mr . Jones, referring your attention to U. S . Exhibit 
11 as it now exists , the two numbers which appear 
at the bott om right- hand corner of that exhibit. 
MR. MACK : May I approach the e xhibit --
THE COURT : All right . 
r.-1R . MACK : -- wherever it exi s t s . 
Q The two n umbers which originally appear ed i n the 
l ower righ t - hand corner of that exhibit were a 
total minimum of 1428 and a total maximum o f 2079 
and the numbers which now appear are total minimum 
1797 and a total maximum of 1979 . Have you computed 
the change in percentage between the differenc e 
between yo ur previous total minimum and maximum 
and the o riginal difference between the o r igi n al 
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minimum and maximum figure? 
A No, I have not . 
Q Would you be surprised to learn that it is close 
to 200 percent? 
MR. VEEDER : Who is testifying to that? 
MR. MACK : I ' m asking if he would be 
surprised. 
THE COURT : The question is all r i ght. I 
don ' t know how you got it , but go ahead . 
A Yes , I would be surprised. 
Q You would be . Now, that exhibit doesn ' t -- is there 
a way to calculate what your estimate , what Mr . 
Fred Jones ' s estimated water requirements are , not 
what the total minimum and maximum of various people ' s 
estimates a r e in that exhibit , but what yours is? 
A Yes . 
Q Would t hat be by adding 506 acre-feet , 631 a cre - feet 
and 663 acre-feet? 
A That would b e arrived at by the 506 , I believe you 
have . 
Q Yes . 
A And 637 in the Walton property . 
Q 6 37? 
A Yes . 
Q And - -
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A And 663 in the lower basin . 
Q And that t otal would give you your estimate of what 
the water requirements in acre - feet were for t he 
irrigable a c res you consider? 
A Yes . 
Q And wouldn't that figure be closer t o the total 
minimum fi gure than to the total maximum fi gure ? 
A It ' s 1 746 . That would be closer to t he minimum. 
THE COURT : I ' m afraid you lost me , Mr . 
Jones . What is 1746? 
Q (By Mr . Mac k) You might recalculate that . 
A Well, I u s ed 506 , 637 and 60 - - 663 . 
Q I get 1806 . 
A All right. Just one moment . 1806. Is that what 
you get? 
Q Neverthel e s s, t hat is still considerably c l oser to 
the total mi n i mum figure than the tot al maximum 
figure . 
A That is correct . 
Q And when this exhibit , in its state of nature , was 
first presented yesterday , U. S . Exhibit 11 , is it 
correct that your estimated water requirements in 
acre- feet , the total, was composed of 506 a cre- feet , 
262 acr e - feet and 663 acre- feet? 
MR. VEEDER : Did I hear in the sta t e o f 
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nature? 
MR. MACK : In its original . I was 
In its origi nal -- as originally presented . 
THE COURT: I understand. Go ahead. 
A Yes. 
Q And that total, do you have a total for what that 
was? 
A Well, that was the total , the original total 
minimum was 1428. 
Q Yes , but the total original minimum was not a 
total of your estimated figures . 
A No . 
Q Didn ' t your total come to 1 , 431 acre - feet, just 
three acre-feet over the minimum? 
A I don ' t -- what was the number? 
Q Wel l, the three numbers I had were 506, 262 and 
663 , as your estimates for the three s egments o f 
land . 
A Yes , but that does not take into account the 
irrigable land of Mr . Walton . 
Q Would one be incorrect , then, in reading the 
exhibit, in looking at the last column , the second 
box which refers to the Walton allotments as reading , 
and looking to the number on the left of your name , 
Jones , a s 262 originally, as reading that as your 
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estimate of the estimated water requirements in 
acre-feet of the Walton allotments , as you originally 
made this? 
A As I originally made it, yes. 
Q And there was some other acre-footage? 
A Yes , that was acreage that was actually irrigated , 
36 . 6 in alfalfa , and 33 . 0 in grass , and to that 
I have added now 100.4 irrigable acres that are on 
Mr . Walton ' s land which are not irrigated in any 
way. 
Q Well, maybe I can shorten this, then. 
Your total minimum and maximum, both now and 
yesterday, originally were composed of both your 
estimated water requirements in acre-feet and Mr. 
Watson's; isn't that correct? 
A Arriving at the minimum , Mr. Watson was slightly , 
just slightly less than mine, so in the total 
minimum I have used his feet . 
Q Yes, but in the original state of this exhibit, 
U. S. Exhibit 11, and in the present state when 
one reads the figures Total Minimum, Total Maximum, 
one is not reading a total minimum of Mr . Fred 
Jones ' s estimate and total maximum of Mr . Fred 
Jones ' s estimate, but one is reading a combination 
of estimates made by Mr. Fred Jones and by Mr . Mike 
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Watson ; isn ' t that correct? 
A That is correct . 
Q Now , for the first segments of land , the northern 
segments, your original and your present estimate 
is 506; correct? 
A Correct. 
Q For the southern segments of land s hown on that 
exhibit , your original and your present estimate 
is 663 ; correct? 
A That is right . 
Q For the middle segment , what was your original 
estimate and , I understand your present estima te 
is 631 acre-feet . 
A 6 37 . 
Q 637. Wha t was your original estimate? 
A My original minimum was 262 , just the l and that 
was irrigated . 
Q And did you have a maximum or did you just have a 
minimum figure for that acreage? 
A Well , I had a maximum figure that I derived from 
the old BIA map that is not in evidence. 
Q So your original maximum was your estimate , not 
Mr. Watson's . 
A That is right. 
Q And you , unlike in the other two segments o f 
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property, you had a range instead of coming up with 
an actual figure, you had a range using a minimum 
and a maximum. 
Yes, I believe that is true. 
And both, essentially , are the figures that have 
changed? 
Yes. 
And have you made any computation of the percentage 
change in your present estimate of water requirements 
in acre- feet for this area in your original 
estimates? 
No, I haven't. 
Could that be done? 
Yes. 
MR. l1.ACK: That is a ll I have, Your Honor. 
THE COURT: Redirect, Mr. Sweeney ? 
18 REDIRECT EXAMINATION 
19 BY MR. SWEENEY; 
20 
21 
22 
23 
24 
25 
Q I will try to be brief, but on Exhibit ll1 the 
cha~ges that were made, Mr. Jones, related to the 
Walton allotment? 
A Yes. 
Q And would you explain, first of all, what you did 
initially as to the Walton allotment? 
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A Initially, I used as a minimum just the area that 
was actually irrigated according to my measurements. 
Q And that was the total of 69.6 acres? 
A Yes . 
Q That led to your 262? 
A Yes , it did . 
Q Now, after the change because of the BIA map being 
in error, the original map that is not relied upon, 
you changed --
MR . MACK : Well, I will object to the form 
of the question , Your Honor . 
MR. PRICE: I don ' t think there was any 
evidence that that was in error. The testimony 
was that nobody could identify it . 
MR. SWEENEY : I will withdraw that. 
Q In any event , there came about a change yesterday 
in the figures on Exhibit 11. 
A Yes . 
Q And as a result, the total minimum went up. 
A Yes . 
Q The total minimum water requirement . Now , why did 
it do that? 
A Because we inserted in there the irrigable acreage 
of Mr. -- from Mr . Harvey ' s testimony . 
Q And that is on the Walton property? 
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A Yes. 
Q Whereas before you had merely calculated for your 
minimum the actually irrigated land on Mr . Walton's 
property? 
A Yes . 
Q And where did you get t he acreage for Mr . Walton's 
actually irrigated land? 
A Mr . Walton drew a line on a Col ville map and I 
planimetered the area that he outlined. 
Q Now, when we talk about your using figures by 
Mr. Watson, did you use Mr. Watson 's figure for 
acreage or -- well , strike that. 
On Exhibit 11, the figures attributed to Mr . 
Watson, what do they comprise ? 
A Well, they are his figures. 
Q For what? 
A For the various acres of land in the different 
allotments . 
Q And did you use Mr . Watson ' s f igure for water 
requirement? 
A I - - yes, I did. When his acreage figure was l ess 
than mine, I used his number to arrive at a minimum , 
a minimum total. 
Q Was it your objective to present the minimum 
requirement based on all of the evidence that you 
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had considered? 
A Yes, sir. 
Q And is that still your objective? 
A Yes. 
Q Now, you heard Mr. Bennett testify yesterday 
and I think it carne out with an average of 3 . 1 
acre-feet. 
A Yes. 
Q Now, I would like you t o - - well, would you state 
what your knowledge is as to how many acres t he 
Colville Confederated Tribe contends is irrigable 
on t h e Tribal or the trust lands. 
A I believe it is 226. 
Q Acres? 
A Yes. 
Q And how many acres are claimed to be irrigated or 
irrigated by Mr .. Walton? 
A 102 acres. 
Q And how many acres does that total? 
A 328. 
Q Woul d you calculate, using Mr. Bennett ' s 3 . 1 acre-
fee t per acre , how much that would total. 
A 1,017 . 
Q Acre-feet? 
A Yes. 
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Q And that is using Mr . Bennett ' s? 
A Yes . 
Q Now , Mr . Jones , how many acres approximatel y did 
the Tribe irrigate during 1977 season? 
A I don 't -- I don't have that . 
Q Well, how much water was pumped? 
A 988 acre - f e et from the No Name Creek aquifer. 
Q And i t was applied on lands both Mr . -- was it 
applied on lands owned by Mr . Walton and also 
on the lands that are operated or held by the 
Colville Tribe ? 
A Yes . 
Q And was there enough water last year to supply 
those needs ? 
A No , p umping had to be curtailed . 
Q Now , in the event t hat the 226 acres of irrigable 
land claimed by t h e Tribe and the 102 by Mr. 
Walton for a total of 328 acres are irrigated , 
what is your opinion as to whether or not the 
waters within the N·o Name Creek aquifer and the 
stream, as to whether those will be able to 
satisfy those requirements? 
A There is not sufficient water in the No Name 
Creek aquifer to satisfy those needs . 
Q And is that true even if you use Mr . Bennett's 
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Yes. 
MR . SWEENEY : I have no further questions. 
THE COURT: Further examination? 
MR. PRICE: Thank you, Your Honor, 
7 RECROSS EXM1INATION 
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Q Mr. Jones, when you say there isn ' t sufficient , 
using Mr. Bennett's calculation, you are talking 
about total irrigable acres, not the acreage that 
is actually irrigated at t he present time; is that 
not correct? 
A Yes, that is what I was talking about. 
Q And when you say that there wasn't sufficient water 
last year to meet the irrigation needs, we pumped 
998 apparently, according to your figures. Even 
if we irr~gated every acre possible, our requirements, 
using the 3.1 figure, would be what-- a thousand 
something? 
A 1,017. 
Q We pumped very close to meet all of the needs of 
all of the irrigable acres last year; didn't we? 
A Yes, we did. 
Q Then, obviously, we had enough to go around for 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGT ON 
PAGE 1997 Jones - Redirect 
Jones - Recross 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
u 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
the acreage that was actually irrigated because 
that is much less than the total irrigable acres; 
is that not correct? 
A No. The Tribal people were forced to reduce their 
pumping in the latter part of the last season due 
to the draw down in the wells. 
Q I am at..vare of that , Mr . J .ones. 
A Or they would have pumped themselves dry. 
Q Are we not getting confused with water for irrigation 
versus water being pumped down the channel supposedly 
for the Lahonton fishery that didn ' t go to any 
irrigation whatsoever? 
A Well, yes, that is included . 
Q If we eliminate water for the Lahonton fishery, 
there was enough water to go around for the 
irrigated acres that were being irrigated last 
year ; is that not true? 
MR . VEEDER : Your Honor , once again we 
are going beyond the direct examination , but as I 
understand it, and I am being quiet about this now , 
I will have the opportunity to c·ross-examine this 
witness when he is called as a witness by Mr . 
Price . 
THE COURT : That is the Court ' s ruling. 
MR . VEEDER : Thank you , sir. 
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Q (By Mr. Price) Mr. Jones, if we apply 3 . 1 times 
the acres that were actually irrigated last year, 
we come up with a figure less than 850 acres . Now, 
I am suggesting to you that 998 which was act ually 
pumped l ast year would have been sufficient to 
cover the irrigation needs based on 3 . 1 a c re- feet ; 
is that correct , assuming 3.1 acre- feet as the 
figure that is needed for the crops? 
A 3 . 1, and --
Q Times the acreage that was actually irrigated last 
year , not total irrigable acres, comes out to less 
than the amount of water that was actually pumped 
last year ; isn ' t that correct, and I don ' t want 
to waste the Court ' s · time going through those 
computations . They are just arithmetic computations , 
but I would like to suggest to you and see if you 
concur . The reason we are getting a difference 
here is that a great deal of that water was b eing 
pumped down the channel and not going for irrigation 
at all, but being used for the Lahonton fishery . 
A That was true . 
Q You keep referring to "we " in your recomputation 
and recalculation. Apparently that is you and Mr . 
Watson ; is that correct? 
A Well , --
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Q I'm just wondering what you generally --
A Mr . t..Jatson --
THE COURT : Let him finish. 
A Mr. Watson made his own computations and I made my 
own computations. 
Q I was just trying to ferret out what you meant by 
the term "we, " and--
A Well , perhaps I shouldn't have used it . I don ' t 
remember . 
MR . PRICE: Thank you, Mr. Jones . 
Thank you, Your Honor. Mr . Mack , redirect . 
THE COURT: He has had his redirect . 
So, you can step down , Mr. Jones . 
THE WITNESS: Thank you, Your Honor. 
(Witness is excused . ) 
THE COURT : Of course, Mr. Jones , you 
are aware you are to remain available to be called 
again. 
MR. JONES : Yes. 
THE COURT: Do you have another witness, 
Mr . Sweeney? 
MR . SWEENEY : Oh, excuse me, Your Honor. 
No. The Government has completed its presentation . 
THE COURT : All right . I take it then 
the plaintiffs in each case have rested? 
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MR . SWEENEY : Yes, Your Honor . 
THE COURT : All right , we have the State 
and Mr . Walton . Which one is going to start out? 
MR . PRICE : I believe I have been chosen , 
Your Honor , to pro ceed at this point . 
For t he f i rst witness , I would lik e to call 
Charles Coke [phonetic] to the stand . 
I must have it wrong . Mr . Koch . 
THE COURT : Koch? 
MR . PRICE : The gentleman sitting right 
there . 
MR. CORKE : Mr. Corke . 
MR . PRICE : Oh, Corke , I ' m sorry , Your 
Honor . 
THE COURT : Ithink you were previously 
sworn, Mr . Corke . You are still under oat h . 
CHARLES CORKE I called as a witnes s he re in , 
having been previously s worn 
on oath , testified as follows : 
22 DIRECT EXAMINATION 
23 BY MR . PRICE : 
24 
25 
Q Good morning , and I apologize again . I think I 
did t he s ame thi~g to you during your depos i tion . 
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You previously testified that you had involvement 
with the Colville Irrigation Project in terms of 
funding of it . 
A Yes, sir . 
Q And in that regard, the Tribe has subsequently 
introduced Exhibits of various resolutions requesting 
the funding that you were involved in obtaining in 
conjunction with them and for them . 
A I don't know if they were exhibits . I furnished them 
to you , copies of resolutions that were in my records. 
Q Were those resolutions resolutions of the Colville 
Tribe? 
A Yes . 
Q I am suggesting that since that time there have been 
several resolutions introduced as exhibits . I don't 
know whether or not you are aware of the specific 
ones or not . 
In reading through those exhibits , and I'm 
looking at copies that were provided to me by the 
Colville Tribal Council, and so I don ' t have a 
specific number, but as I read through them, they 
are replete with reference to combining various 
acreages in connection with farming for the Paschal 
Sherman School project; is that correct? 
A That is right. 
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Q And if I recall correctly , that was the essence of 
your testimony that this funding was in connection 
with the Paschal Sherman School project for farming 
the land? 
A That is correct. 
Q An.d the sums ranged in the area of $110 ,000, something 
of that nature . 
A That was the large one, yes . 
Q There was some others besides that . 
A There were two others, as I recall . 
Q In none of these resolutions, nor in your previous 
testimony nor in the resolutions you provided me, 
do I find any reference that this money was spent 
to build a project that envisioned providing water 
for a Lahonton fishery undertaken by the United 
States Government in conjunction with the Colville· 
Tribe; is that a correct statement? 
MR. SWEENEY : Just -- I think it should 
be established , Counsel is really cross-examining 
the witness that he has called and this is called 
his case in chief and I understand he can call 
whomever he wishes, but he should be bound by 
those, and should conduct the interrogation as 
a matter in his case in chief . 
THE COURT: Unless he establishes him as 
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an adverse witness. 
MR . SWEENEY : He hasn't done that , Your 
Honor . 
THE COURT : He may try . 
MR . PRICE : Well , rather t han-- I didn ' t 
believe t hat was a cross-examination q uestion, b ut 
if I a m go ing t o be posed with that ob j ection by 
counsel f or t he plaintiff , I would just a s k t hat he 
be called a s an adverse witness , Your Honor , he 
having testified as a witness for the Tribe and 
being intricately involved with them in this project . 
THE COURT : You may proceed on that basis . 
MR . PRICE : Thank you . 
Q I wasn ' t attempting to harass you , Mr . Corke . I 
was just trying to elicit from you whether or not 
that is a correc t statement that the request f o r 
t he f undin gs and resol utions do not refer t o a ny 
Lahonton f i shery development in conjunction with t he 
U. S . Fish and Wildlife Service. 
A To my recollection the resolutions that I furnished 
through counsel to you are silent , entirely silent 
on the subject of the fishery. 
Q You have been present through the Colville Tribes ' 
testimony and the United States Government ' s 
testimony ; is that correct? 
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That is correct . 
You have heard their testimony of their opinion as 
to the availability of water in that valley? 
That is correct. 
I believe it was your statement when you originally 
testified that when you went out to physically 
inspect the property, to visu~lize for yourself 
whether or not this project was feasib l e , your 
terminology was something to the effect that it 
was obvious in your observation that this project 
was feasible . Is that a fair characterization of 
your testimony? 
I think that is a fair summary, yes . 
And apparently you were incorrect in that regard; 
isn ' t that right, based on the testimony of the 
available water supply, based on the Tribes ' testimony 
versus what requirements there are now? 
I wouldn 't say it in that term , no. 
You feel that availability of 550 acre-feet to meet 
the needs of, say, 1,000 acre- feet of water for the 
Tribes ' needs is sufficient? 
I think a -- I think a project of that m~gnitude 
would still be feasible, if I understand what you 
are putting. 
I'm just wondering if it was so feasible when you 
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observed it , how are you going to get 550 acre- feet 
to manage 1,000 acre-feet requirements per year? 
Obviously , you wouldn ' t be able to satisfy in full 
all of the requirements . 
So the project wasn't quite as feasib l e as you 
obviously thought when you first went out there? 
There was the possibility they couldn't serve the 
ent ire a r ea with a full water supply . 
MR . PRICE : That is all I have . 
Thank you , Mr. Corke. 
THE COURT : Cross-examination of the 
witness? 
14 CROSS-EXAMINATION 
15 BY MR . VEEDER : 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
Q Mr. Corke, are you .aware that the Paschal Sherman 
School undertook t he YCC program, that is the 
Indian Youth Program, the renovation of t h e channel 
for the Lahonton cutthroat trout? 
A Yes , indeed. 
Q And you participated in that ; did you not? 
A Yes, and I was there when they were performing 
their work . 
MR . PRICE : I object. This goes beyond 
the scope o f my direct examination . 
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MR . VEEDER: Wait a minute --
THE COURT: I will overrule the objection. 
Q (By Hr . Veeder) And that renovation of the channel 
was part of your direction , was it not , in the 
formulation of this entire project? 
A That is correct. 
Q And you cooperated fully in that connection ; did 
you not? 
A Yes , I did . 
Q And it was contemplated that this water was being 
developed in furtherance of the waters of No Name 
Creek for whatever purposes the Business Council 
decided it wanted to use the waters; is that 
correct? 
A Precisely . 
Q Now , Mr. Corke, you have had about 30 years in 
studying and developing and administering irrigation 
projects ; isn' t that correct? 
A That is correct. 
Q And when you make your calculations in regard to 
firm supply, and as was done here, what criterion 
do you adopt or criteria, in regard to firm supply 
of water? 
A A firm supply of water to meet the -- that is 
available in the dry or drought periods . 
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Q And when you encounter those drought periods, what 
is essential in the operation of any irrigation 
project? 
A That you sustain shortages . 
Q And isn't it true that when you calculate a firm 
supply of water, you are going to estimate that 
there are going to be years , such as 1977, when 
you have a little more water and you can function 
with that additional water; isn ' t that right? 
A That is correct. 
Q But you also calculate that there is a minimum below 
which you cannot go, when you have a firm supply of 
water , and it was calculated that 550 was just about 
that point ; isn ' t that right? 
A That is correct. 
Q So, you used standard practices and procedures, did 
you not, in making the determination that this was 
a feasib le project? 
A That is correct. 
MR. VEEDER : I have no further questions. 
THE COURT: Further examination of the 
witness? The State? 
MR. MACK : Yes, Your Honor. 
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Q Mr. Corke, just so the record is clear, your final 
answer to Mr . Price was that the project that you 
had envisioned originally possibly could not be 
satisfied with the available water supply. 
A The full acreage could not be served with the 
dependable water supply of 550 . 
Q And to get the two components in that answer clear , 
when you say the acreage, you are referring to the 
acreage testified to by Mr. Kaczmarek and Mr. 
Watson? · 
A Yes , right. 
Q And when you say the available water supply or the 
dependable water supply, are you including in t hat 
term the source of water testified to by Mr . Watson 
and Mr. Kaczmarek? 
A That is correct. 
Q And no other? 
A That is correct. 
Q Thank you . 
THE COURT: Further examination? 
·You may step down, Mr. Corke. Thank you . 
(Witness is excused . ) 
MR. PRICE : Call Mr. Kaczmarek . 
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having be en previously sworn 
on oath, testified as fo llows : 
THE COURT : You have been previously sworn. 
You are still under oath. 
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Q Mr . Kaczmarek, I have asked you to refer to Colville 
Plaintiff ' s Exhibit No . 7; is that correct? 
A Yes , that is correct . 
Q May I --
MR. VEEDER : May I inquire , is t his witness 
being called as an adverse witness? 
MR. PRICE : To save time I will call h im 
as an adverse witness. 
THE COURT : Very well . 
MR . VEEDER : Secondly, if he is going to 
be called in regard to the direct examination that 
went in , that was elicited from this witness . 
THE COURT: He can call him for any purpose 
he wants . 
MR . PRICE : You objected and the Court 
and I said I would call him back with respect to 
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that. 
MR . VEEDER: For any p u rpose. 
MR. PRICE : No, I have one purpose. 
f-1R . VEEDER : He didn't previously testify 
in regard to this exhibit . 
THE COURT: It makes no difference , Counsel. 
Let ' s get on with it . 
Q (By Mr . Price) Mr . Kaczmarek, Plaintiff ' s Exhibit 
No. 7 is a watershed map; is that correct? 
A That is correct . 
Q And it has been divided up into various segments, 
the watershed has , is that correc t? 
A The watershed for No Name Creek basin has been 
divided into a number of sub- basins that relate to 
specific measuring points along the No Name Creek 
drainage ; that is correct. 
Q And you have a portion o f the basin designated as 
item no. 1 which purports to be south of the granite 
lip; is that correct? 
A The watershed s egment no. 1 is t h e portion of the 
No Name Creek watershed that drains below the 
measuring device on t he granite l i p south of Mr. 
Walton's property boundary. 
Q So, I guess that is the point. The water in that 
portion of the watershed would drain into an 
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area below the granite lip . 
A That is correct. 
Q And you actually cal culated the acres involved in 
the drainage in area no. 1; is that correct? 
A No, I didn't. 
Q Who did that? 
A Mr . Watson did . 
Q All right , and you incorporated that on the 
exhibit or it has been incorporated on t he exhibit ; 
is that correct? 
A The exhibit was prepared under Mr. Watson ' s 
direction . To the best of my knowledge he has 
made that calculation, but I am not familiar wi th 
it. I ' m not even sure he has made it. 
Q The total watershed area indicated on there is 
4,992 acres ; is that correct? 
A Oh, yes, that is cor rect. 
Q And the total acres allocated to the area no. 1 
which is south of t he granit e lip is 2,342 acres ; 
is that correct? 
A Yes , that is what the exhibit no . 7 shows. 
Q And is it correct, then, that approximately just a 
l i t tle under 50 percent of the watershed drainage 
area contributes t o the area bel ow the granite l ip, 
the basin below -- the lower basin which has been 
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referred to from time to time . 
A Yes, that is correct. 
Q All right . Thank you very much . 
THE COURT : Cross-examination? 
MR . VEEDER : I have no questions . 
MR. SWEENEY: No, Your Honor. 
THE COURT : State? 
MR . HACK: No, Your Honor. 
THE COURT: You may step down , t-1r. 
Kaczmarek . Thank you . 
(Witness is excused . ) 
MR . PRICE: Call Mr . Bennett. 
WILLIAM A. BENNETT, called as a witness herein, 
having been previously sworn 
on oath, testified as follows: 
THE COURT: Mr. Bennett was previously 
sworn . You are still under oath . 
THE WITNESS : Yes , sir . 
DIRECT EXAMINATION 
BY MR. PRICE : 
Q Mr. Bennett , you are employed by the United States 
Soil Conservation Service? 
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A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Yes. 
And that is located, your present office is in 
Okanogan, Washington? 
Yes. 
And how long have you been in that office? 
Since 1951 I have been stationed in Okanogan. 
And can you tell me how that office works. Is it 
staffed by all Government employees? 
No. Well, at the present time we have some CETA 
employees and they, if you want to call them 
Government employees, but it 's under a different 
program, but there are two girls that are employed 
actually by the Conservation District rather than 
by the Soil Conservation Service. 
Would you explain for me and to the Court what the 
difference is between the Soil Conservation Service 
and the Soil Conservation District? 
The Soil Conservation Service is an agency set up 
by the federal government. It was set up to help 
allay the causes of erosion in the United States. 
The Conservation Districts are legal subdivisions 
of the state like an irrigation district or a county . 
In fact, the Okanogan Conservation District boundaries 
are identical to the Okanogan County boundaries. 
Th ey are -- the people within Okanogan County, then, 
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comprise the members of the Conservation Distric·t . 
There is a memorandum of understanding between the 
Conservation District and the Soil Conservation 
Service whereby the Soil Conservation Service 
furnishes people to assist in the District in t heir 
program of conservation within their own district. 
Q Is the district represented by a Board , members from 
that district? 
A It has -- normally , there are five members on t h e 
Board. They are people within the county. Most of 
them are farmers 1 but some are from the business 
deal. Three of t hem are elected. Two of them are 
appoint ed by t he State Conservation Commission. 
Q All right. 
A However, at t h e present time there are more than 
five in Okanogan County because we have recent ly 
combined several districts into one and t here are 
carry-over of supervisors. 
Q Is part of your f unction in relationship to these 
two agencies to provide ass i stance to farmers in 
designing irrigation systems? 
A That has been, in the past especially, t ha t has 
been one of my purposes, yes . 
Q Can we describe that as kind of a spec ialty of 
yours? 
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A Really, it has been one of my probably comprised 
the majority of my assistance to farmers within the 
district, yes. 
Q All right . In your previous testimony you alluded 
to a range of efficiencies of 65 percent to 75 
percent in terms of irrigation systems . I would 
like to know, why do you draw the line at the lower 
end at 65 percent efficiency on an irrigation system? 
What is the significance of that, if any? 
A Well, if efficiencies -- and I'm talking about the 
application of water to the land through sprinkler 
irrigation -- if efficiency is less than 65 percent, 
the only reason for it to be less than that is that 
the soils hold a very little amount of water available 
for plant use and so normally these kinds of soi l s 
are not well adapted to the raising of regular crops. 
They could be used for raising specialty crops, such 
as grapes or orchards, crops which bring a high 
return to the land. 
Q What about alfalfa? 
A Well, on alfalfa we try to use some other type 
of a system so as to increase the efficiency of the 
system, like put on some of the circle systems which 
are more efficient or some such thing as that. 
Q Is what you are saying, normally you would not design 
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a system for the production of alfalfa with less 
than 65 percent efficiency? 
A I woul dn ' t say I wouldn ' t design it, but I woul d at 
least warn the individual that he is going to have 
to have addi t ional equipment and it puts him in a 
poor competitive position with other people who are 
raising t he same crop. 
Q From a crop standpoint? 
A I can't really refuse to design on that basis because 
we are merely a recommending agency. 
Q I t puts him iri a disadvantageous position from a 
financial s tandpoint. 
A Well, he woul d have additional equipment t o buy, 
additional labor , and probably if the soil is 
like this, his yields wi ll be lower unless he could 
do something to increase that , that availability 
of water . 
Q So, if you are raising alfalfa with less t han a 65 
percent appli c ation efficiency , you would expect 
lower yields? 
A Normally, because you have poorer soi l s , yes . 
Q Okay. Did you, in fact, design a system for the 
Wilson and Boyd Waltons? 
A I made a survey of that, of a system, and had one 
or the other individuals in the office design it, 
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as I remember . I did make a physical survey of the 
place with a transit . But as I remember , and this 
has been many years ago, so I'm talking about 
somewhere in the '50's, and I can't really remember 
when it was, so my memory is not really too clear 
except I remember out surveying the thing with 
Wilson Wal ton. 
Q All r ight. Are the records in your office regarding 
your work with the Waltons in connection with the 
development of an ·irrigation system? 
A In this particular irrigation system, we do have, 
yes . 
Q And do you have knowledge as to what percent 
efficiency this system was designed for? 
A In this particular system, it was 70 percent . I 
did happen to notice that the other day as I was 
looking through the fi le. 
Q In conjunction with your knowledge, well, let me 
go back. 
I believe you testified to this previously, 
but you do have knowledge of the soil composition 
on the Walton property, based on your review of 
various soil maps; is that correct? 
A That is true. 
Q And would the figure o f 3.1 acre- feet per acre 
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be appropriate to use in computing the water, the 
crop requirements on Mr . Walton ' s property in 
connection with the system that is actually employed 
there? 
A On an average year, in which you would expect to --
1n which there would be residual in the soil of at 
least four inches of water from winter carryover. 
Q Okay. 
A This was not true of last year. 
Q Is that because that was a dry year? 
A We had an exceptionally dry year, officially 
recognized as a drought. 
Q In connection with Mr . Walton's irrigation system, 
has the Soil Conservation Service or the Soil 
Conservation Districts made a fol lowup or any 
type of evaluation of his irrigation methods? 
A Merely from an observation standpoint, not from 
actually going out and checking the efficiency of 
application of the irrigation system, but our 
records have indicated that there have been people 
go out to observe the field and determine if the 
irrigation was being performed from just, from 
merely observation, not from a physical testing 
of it. 
Q Al l right, and what did these observations indicate, 
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in the records? 
A Oh, our records indicate that there were three times 
that we had written down on our records that he was 
practicing proper irrigation water man~gement . 
Q In designing irrigation systems, if you designed 
a system for 65, 70 or 75 percent efficiency , what 
do you expect that system to actually operate a t 
in the fie l d? 
A Well, any time we design a system for a certain --
and we assume a certain efficiency we are trying 
to put into that a safeguard to be sure that we at 
least meet this efficiency throughout the operation 
of the system. There have been -- there has been 
one case in which I have tested field applications 
where it was below our design efficiency , but in 
every other case that I can recollect, we have been 
slightl y over and sometimes excessively , the 
efficiency was excessively high over what we had 
assumed would be our efficiency from the design 
standpoint. 
Q Based on your experience, did you arrive at an 
average amount of increase in efficiency that you 
find practically in the field , over what you 
designed , originally designed it for ? 
A Really not. If I really felt, you know, that I 
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could pinpoint and say that this one is goi ng to 
be 69 percent, I would go ahead and design on that 
basis instead of sayi~g, instead of using a 65, for 
instance, but I will say this, that normall y it has 
been 2 to 4 percent higher than what we had as.sumed 
it would be , but I don't feel that t h a t is 
sign ificant enough t hat I should take and change 
my design efficiency . 
Q It is not significant enough to change your desi gn 
in an office , but it is an observation that in the 
field you get better experience in every case except 
one that you originally designed i t for ? 
A That is true . 
Q And is it a l so true that as t he efficiency increases , 
the amount o f water requ ired decreases ? 
A The amount of water that has to be appli ed. 
Q That has to be applied, not t he crop --
A To the irrigation system, yes, but the amount o f 
water that t he c rop needs 
Q Remai ns const ant . 
A - - does not change. 
MR . VEEDER : Wait a mi nute now . Did the 
witness finish that answer, or was i t Mr , 
THE COURT : Did you have any f urther 
answer? 
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THE WITNESS: No . 
MR . VEEDER: I think that the answer was 
given by Counsel. 
THE COURT : He said he finished his answer, 
Counsel. 
Ask your next question. 
MR . PRICE: Thank you, Your Honor . 
Q Crop requirement would stay the same , alfal fa is 
going to require a certain amount of water ; is that 
correct? 
A Regardless of soils, you are meaning, or what? 
Q Well --
A As we change in elevation , we get changes of crop 
requirements. 
Q All right. 
A As c l imates change , there is a different amount of 
water needed. 
Q But the efficiency factor that I have been referring 
to does not relate to the needs of the crop as such , 
does it? 
A No. 
Q Efficiency factors relate to how much water it 
takes to get t o the crop, to satisfy - -
A The efficiency is re l ated to the a mount of water 
coming out of the nozzle of a sprinkler system, 
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compared to what a c t ually goes into the ground . 
And, again, the greater the efficiency, the less 
water that you are going to have to put through 
that system to satisfy whatever cro p you are trying 
to --
That is right. 
-- raise. 
MR . PRICE : I have no further questions. 
Thank you , Mr. Bennet t . 
THE COURT : Cross-examination. State? 
MR. MACK : I don't know what order we are 
going to be doing this . Mayb e it wou ld be best i f 
the State went first . 
15 CROSS-EXM1INATION 
16 BY MR. MACK : 
17 
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Q Mr. Bennett , ln the system that was designed for 
Wilson Walton , did it include elements of de l ivery 
of the water f rom the source to the fields for 
sprink l er i rr i gation? 
A No, it went directly. It star ted out right from 
t he pump and it went right into a pipel ine. 
Q And t he system was designed for the use of p i pelines 
rather than open ditches? 
A Not necessari l y , because we -- actually I have 
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worked on more than one system for Wilson Walton, 
but in one in particular there was a sump that was 
excavated and the water was pumped from that sump . 
The other, as I remember, was from a well. 
Q And was water delivered -- water was delivered 
through pipelines in this system and sometimes in 
ditches; is that correct? 
A It could be delivered in a ditch, yes. I think, 
as I remember, there was a diversion out of No Name 
Creek that went into this sump. 
Q I s it more or less efficient, assuming that both, 
that either a ditch or a pipe could be used in a 
water delivery system, is it more or less efficient 
to use one rat her than the other? 
A Well, normally, you can lose anywhere from a third 
to two-thirds of your water through an open conveyance 
system of one to two· miles, depending entirely on 
the type of soils that it goes through. Occasionally, 
however, you will have an open conveyance system 
like·a canal in which water will be contributed 
by springs into that system and you would have a 
net increase of water, so you don't always have a 
loss. 
Q Where that situation does not occur, but where you 
simply get a loss, is it_ generally more efficient 
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to use pipe than the open conveyances? 
A If there - - if water is in short supply , t hen I 
would have to say, yes, because then otherwise --
but pipelines are expensive. 
Q Okay. 
A Yes, they can be. 
Q They are , yes. That is t rue of most equipment 
used in irri gation nowadays. 
MR . VEEDER : I can't hear you , Counsel. 
THE COURT: It was just a comment . It 
wasn't a question . Proceed . 
Q (By Mr. Mack) Isn't that t rue of most equipment 
used in irrigation n owadays , expensive. 
A Yes , it is. 
Q Just one other matter . You stated that with the 
changes in elevation , you get changes in cro p 
requirements and that that has to be taken into 
account; is that correct? 
A Yes. 
Q And is this true in the Omak area? 
A Not until we arrived at elevations - - we real l y 
don ' t change much unt i l we get up t o an elevation 
of around 1500 feet or so. I mean, we s t ill figure 
our crop requirements at about the same until we 
get that high. 
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Q Where are the elements - - well, why do XOU_ get --
Why does the change in elevation in those instances 
have an effect? 
A Mainl y because of cooler daytime temperatures and 
also less wind. 
Q And - -
A When you get up into the valleys , into t he higher 
valleys , off the river, we get cooler daytime 
temperatures, l ow .winds during t h e day , and 
consequently irrigation efficiencies are higher 
and crop use is lower . 
Q And isn ' t it true also that there is , to a certain 
ext ent, weather conditions vary in the northern 
Washington area , in t h e Omak area, depending o n 
c ert ain elevations, not uniformly varying from 
e l evation t o elevation , but between certain eleva-
tions? 
A The higher you go, of course , in t h e Ok anogan area , 
yo u get more rainf all , but other than that, from 
day to day , other than that, the coole r temperatures 
are the main variation . 
MR . MACK : Thank you , Mr . Bennet t . 
THE COURT : Mr . Burchette for the 
Government? 
MR . BURCHETTE : Thank you, Yo ur Honor. 
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Q 
A 
Q 
A 
Q 
Mr . Bennett , you said that the percentage of 
efficiency is related to the soils, that is, how 
t he soils can accept t he water, whether they have 
certain characteristics which are good or bad that 
would determine the percentage of efficiency; is 
that correct? 
Well, mainly in that as soils can hold more water , 
application rates increase and there is j ust a 
certain amount of energy in the form of wind and 
sunlight that is hitting the area being irrigated, 
so that your evaporation during that application 
period is more or less constant. However, as you 
are applying a more rapid amount of water, there 
is a correspondi~gly less percentage being wasted 
due to the heat and the wind . 
What I ' m trying to clear in my own mind is that the 
percentage , your efficiency percentage , does that 
have anything to do with the system itself, the 
degree of sophistication of the irrigation system, 
be it sprinkler or whatever? 
Well, it has to do with the application rates, 
mainly. 
So, for example, if you had a soil that was not 
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particularly good in terms of its efficiency, could 
you-- I say, maybe it didn't ho ld as much water. 
A Okay, the application rates then would be light or 
lower. 
Q Would a more sophisticated irrigation sys t em perhaps 
raise that eff iciency? 
A I believe I indicated before t hat some of the 
circle systems where they apply rather rapid rates , 
that they can do an exceptional job on poor soil, 
yes. 
Q So a standard design of one of your systems, would 
you take into consideration the system itself, that 
is, the type of sprinkler system that was used to 
arrive at your figure of percentag~ efficiency? 
A Oh, de f initely. Th e type of a system would have 
to change . If you went to a -- the difference of 
efficiency on the same plot of ground between, for 
instance, a hand-moved system and a circle s ystem , 
the efficiency could be very, very much different, 
particularly with these soils that have low water-
holding capacity. 
Q When you design a system for someone, do you 
coordinate with them in terms of how much money 
they are capable of spending on their system? 
Do you work with them on that to determine what 
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their percentage of efficiency might be and based 
on their available money supply, arrive at whether 
something would be good or bad? 
A We do not go into the finances of it . 
MR. BURCHETTE: I have no f urther questions, 
Your Honor. 
THE COURT : Nr . Veeder? 
CROSS-EXAMINATION 
BY MR . VEEDER : 
Q When was the last time you checked out the Walton 
irrigation system? Did you say , personally , a long 
time ago? 
A I haven ' t checked it out personally . None of the 
times hav e I checked it out personally . 
Q So, all you are saying is hearsay ; is that right? 
A No , I am going to our records in the Soil Conserva-
tion Service office. 
Q But somebody else wrote those things down. 
A Oh, yes . 
Q So, you don ' t know that of your own personal 
knowledge? 
A No , I don't . 
Q And it i s hearsay , then, isn ' t it? 
A I am not fami liar with your definition of hearsay . 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2029 Bennett - Cross 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q Are you familiar t hen , - - then you are not famil i ar 
with the new 1975 well t hat Mr. Walton put in ; is 
that right? 
A No , I am not . 
Q You are not . And have you ever been on the l and 
and seen the operation , Mr . Bennett, ever? 
A Yes , I have . 
Q Have you ever seen Mr . Walton with a sprinkler , 
putting water onto an obviously swampy and wet land? 
Ever see t hat? 
A I don ' t believe that I can say that I have or 
haven ' t . I just don't really t h ink I have been 
out there du ring the i rrigation season to observe 
that, and I could have d~iven by t he place - -
Q Well , you could have , but --
A and seen it . 
Q but you didn't see him doing that ; did you? 
A I cannot say that I have, no . 
Q Would you think t hat it woul d be a very highly 
efficient method of having sprinklers down where 
there is a large swamp area down near the c reek ? 
MR . PRICE : I ob j ect to the form of the 
question. 
THE COURT : Sustai ned. 
Q (By Mr. Veeder) Would that be an effic ient way t o 
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handle water, assuming that Nr . Walton was applying 
water to a swampy piece of land? 
MR. PRICE : Same objection, Your Honor. 
THE COURT : The objection was sustained , 
Counsel . 
Q (By Mr . Veeder) So , you have no personal knowledge , 
then, of t h e present operation down there ; is that 
correct ? 
A I have no t gone and made any analysis of his 
actual irrigation, no. 
Q So you don 't know . 
A The on l y thi ng I have is our rec ords t o refer t o . 
Q Do you know how mu ch water that Mr . Walton applied , 
for example, to his Allotment 525 where he h a d 
29 acres of l and ; you ' re not fami l iar with t h at? 
A I' m not . 
Q I 'm going to hand to you an exhi bit marked Colville 's 
Exhibit 24 - 10. 
MR . VEEDER : May I approach the wi t nes s 
here , Your Hono r. 
Q Now , t h i s shows , Mr. Bennett, 29 acres o f land a nd 
it s hows 152.5 acres were applied t o that land, 
and it shows that the quantity of water applied 
per acre was 5 . 26 in 19 77 . Does that meet the 
crit erion that you have established, Mr . Bennett , 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASH I NGTON 
PAGE 2031 Bennett - Cross 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
Z2 
23 
24 
25 
A 
Q 
A, 
Q 
A 
Q 
A 
Q 
Q 
A 
Q 
for the purpose o f - - what was it, three -- what 
was your efficiency? 3 . -- didn ' t you have some -- ? 
r.1y efficiency? 
Yes. 
I had a 70 percent efficiency. 
Down there? 
Is what I had as a designed efficiency. 
That is 
I ' m not sure what --
Just a moment, I want to ask you a question. 
THE COURT : Just a moment. You are not 
maki~g a record 1 C.o.unsel 1 because the reporter 
cannot get bot h of you talking at the same time . 
MR . VEEDER : A,ll right. I will ask the 
question. 
Now, does anythi~g in your records reveal data thatr 
as shown on this Exhibit 24-10 , do you have anything 
comparable to that? 
We do not have a nythi ng which would show the 
number of acr e - feet t hat he used on an a c re o f land 
that he irrigat ed , no . 
And I bri.ng to y our attention that on Walton ' s 
former Allotment 2371 , 9.9 acres , he applied 115. 4, 
and the acre- feet per acre was 5 . 27. 
MR . PRICE: Your Honor 
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A Is that a combination? 
THE COURT: Just a moment, before you 
answer that. 
MR . PRICE: First of all, he is misstating 
the record to which he is referring in that it 
incorporates 9.9 plus 12 acres. In addition , this 
is the Tribes ' exhibit which is their assumptions , 
based on what - - without going on Walton ' s property 
they have no knowledge about how many acres were 
actually irrigated. 
MR. VEEDER : Your Honor, is this an 
objection? 
MR . PRICE : Yes . 
THE COURT : Let him finish. 
MR . PRICE : I have no objection to 
Counsel posing a hypothetical question empl oying 
any figures he wants. I object to him framing a 
question as to thi.s being a factual situation that 
exists on the Waltons ' and then asking the witness 
a question based on that . 
THE COURT : I will sustain the objection, 
but you may ask it in the form of a hypothetical . If 
the record shows so and so, would he consider that 
to be within his efficiency range. 
Q (By Mr . Veeder) Now, if the record as depicted - -
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THE COURT : Now , to do that , Counsel, 
you can go back to the podium . You don't need 
to be there. 
MR . VEEDER: All right. 
Q If the record in this case, as shown by Exhibit 24-10, 
discloses that on Walton ' s Allotment 2371 which is 
9.9 acres, had an efficiency -- I mean, a water 
diversion per acre of 5.27, would that, in your 
opinion, meet the criterion that you have stated 
that someone, not you , established for that particular 
farm? 
A No, I would say that that would be excessive water 
use . 
Q You think that would be? Now , I allude to the 
Walton ' s former Aliotment 894. There are 12 acres 
of land , for that piece of land, assuming that this 
is in the record, that 5.27 is far above what you 
said would be the normal efficiency ; isn't that 
right? 
MR. PR~CE: I'm going to object again , 
Your Honor, that this is not a hypothetical. 
Counsel has interjected the record and the question 
is posed as this being a factual situation. Again, 
I have no objection to his saying, if you have so 
many acres and so much water is applied , is that 
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excessive or not. 
THE COURT: Sustained . Rephrase your 
question . 
Q (By Mr. Veeder) Assuming that on Wal ton's tract, 
894, t here were 1 2 acres of l and, and the efficiency , 
I mean, and the acre-feet per acre that was applied 
is shown to be 5 . 27, would t hat not be far in excess 
of wha t you say the efficiency shoul d be? 
A Yes , it would . 
Q Now, 
A Far in excess o f water use, pardon roe , not efficiency. 
Q Now , predicated upon a total Walton acreage of 
50 . 9 , assuming that that is in the record , and a 
diversion of 267 . 9 acre-feet with a total of 5 . 26 
acre- feet per a c re, would that not also be far and 
above the efficiency you have been d i scussing? 
A Not above the efficiency. I t woul d be above the 
wat er demands . 
Q And what do you mean by a water demand , Mr. Bennett? 
A We l l, I t hink the figure you gave was 5. 26 feet .of 
water. 
Q For 50 . 9 . 
A Yes , thi s was the average use that you had , and - -
Q I wi ll rephrase it because I don't want you to get 
any mistakes in her.e . 
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Now , assuming the record discloses a total of 
50.9 acre-feet, -- 50. 9 acres, with 267.9 total , 
wit h 5 . 2 , 5.~6 acre- f eet per acre , would t hat , in 
your opinion, exceed what you consider to be a 
proper utilization of water for this acreage that 
i s invol ved? 
A That would be a s suming a 70 percent effi ciency , t hat 
would be an appl ication to the ground of approximately 
3 . 7 feet of water , and that would be excessive . 
Q Well , all right. Now, assuming, going back once 
more , assume that Mr. Walton does , in fact, apply 
and sprinkl e by a sprink l er, assuming that he 
appl i es water to a swampy area, obviously wet 
area, would you think that that woul d be an 
appropriate use of water based upon the criterion 
that you have testified to, Mr . Bennett? 
MR . PRICE : Your Honor, I would like to 
interpose an object ion that there should be a 
foundation as to what the area soi ls consists of , 
whether it is alkaline that you need to appl y 
water to force the alkali. down so the crop can 
grow. What ·is the soil texture t hat he is referring 
to , bef ore this wi tn.ess could make a competent --
THE COURT : I ' m going to let him answer 
the question ~nd then on redirect you can bring 
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A 
Q 
A 
A 
that out. 
MR . VEEDER: I have asked the question. 
If water is standi~g on the soil, the only possible 
reason that I could see why anyone would want to 
. go to the labor and expense of irrigating, would be 
that there is a problem other than a lack of water, 
and that he is trying to get surface runoff to 
deplete the number, the. amount of salt in the area. 
Now, this is a hypothetical answer to a hypothetical 
question. 
This is a hypothetical 1 yes, because 
MR. PRICE : Your Honor 
THE COURT: Counsel --
I see no reason why anyone would want to put water 
on --
THE COURT: Counsel, thi.s is a good 
time to take the luncheon recess. Court will be 
in recess until 1 : 30. 
THE BAILIFF: All rise. Court is in 
recess until 1:30. 
(Luncheon recess is taken.) 
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Afternoo n Session 
April 13, 1978 1 : 30 p .m. 
THE BAILIFF : All rise. This Court is 
reconvened following recess . Please be seated. 
THE COURT : You may proceed, Mr . Veeder. 
MR . VEEDER: Thank you, Your Honor . 
CROSS - EXAMINATION CONTINUED 
BY MR. VEEDER: 
Q Mr . Bennett , you said t he data upon which you relied 
in making assessment s both as t o Al l o tments 901 and 
903, as I recall , and in regard to t he Walton 
propert y, were predicated, were t hey not , upon no tes 
that are in your file; is that right? 
A No. 
Q I thought you said that you didn ' t make investiga-
tions yourself, what you saw was data in your files 
at Ok anogan; that ' s where you are located , i sn 't it? 
A They were the Soil Survey fie l d sheets that 
de l ineate the different types of soil. 
Q And you relied upon those ? 
A Yes . 
Q And that is t he same data you reli ed upon i n 
regard to the efficiency of Mr. Walton ' s operat ion ; 
is that right? 
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A No, the efficiencies then would not -- we would use 
those soils to determine efficiencies, but that 
information does not in itself tell us what 
efficiencies we should use. 
Q Well, didn 't you say that the material that you 
were testifying from today was taken from the 
files of your office in regard to the operations, 
I mean in regard to the testimony you are giving 
about the efficiency of Mr . Walton's operation? 
A The soils that are involved, the information for 
those soils would be taken from the field sheets. 
Q And about 
A But 
Q Go ahead. 
A But the eff iciencies and so forth to be derived 
from t hat would be from other materials such as 
our irrigation guide and past experience on irrigation 
des~gn. 
Q Well, then, specifically in regard to the Walton 
properties to which you were testifying, what is 
the source of that data? 
A Actually, the design of the irrigation systems on 
the Walton property was done prior to the BIA soil 
surveys and were made by soil surveyors in the 
Soil Conservation Service. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 20 39 Bennett - Cross 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
For the particular fields that were worked on 
on Mr. Walton, there was a special survey made for 
that, for those fields. 
Q By S.C.S.? 
A By the Soil Conservation Service. 
Q Now, in regard to the irrigation system that was 
installed, what data did you rely upon for that 
purpose? 
A Okay . I relied on the irrigation guide material 
that we had and on using efficiencies which were 
common for the frequencies with which t hat soil 
should be irrigated. 
Q Now, is t here anything 1n your files relating 
directl y to the Walton property? 
A Yes, we have a farm p l an on the Walton file . 
Q And who prepared that? 
A I believe it was a Mr. Al Blumdahl. 
Q For whom did he work? 
A Soil Conservation Service . He still works in our 
office. 
Q Di d he work for you? 
A Oh, no. 
Q He didn ' t? 
A Actually, he was my administrator , at least some 
time during the years he was my administrator . 
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Q So, this work wasn ' t done under your direction; 
is that right? 
A Not the farm plan. The irrigation design was. 
Q And who made that irrigation design? 
A I can 't remember whether it was me or whether it 
was someone that was working under me. I really 
don ' t. I don't have it with me . 
Q Well, woul d you 
A I didn't really think 
Q Excuse me. 
A I didn't think that it was important to the case. 
Q Oh, it is very important. 
A That this particular design were included. 
Q Woul d you bring that data in t o court for us, the 
design data, the data to which you were testifying 
about efficiencies and so forth? 
A I can bring it in. It is in Okanogan. 
Q I didn ' t hear you. 
A I can bring it in but it is in Okanogan. 
Q Well, you are going to go horne tonight, aren ' t you? 
A I plan to. 
Q Well, would you bring it back in the morning? 
A I wasn't p l anning to come back. If the Court desires 
me to, I can. 
MR. PRICE : Your Honor, I believe Mr. 
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Veeder should discuss this with Mr. Bennett. If he 
wants to call him as his witness, that would be 
appropriate. I think t hat is unfair to pose this 
to him in questions on the stand , on the other 
hand , in addition, I don't bel ieve the design plan 
is particul arly relevant. He can test ify to the 
efficiencies for which it was designed and I don't 
think it is relevant for that beyond this case 
anyway. 
THE COURT: What is the relevancy of the 
design plan? 
I~. VEEDER: Well, Your Honor, I submit 
that we have been bringing in data each time a 
witness -- each time Mr. Price said he wanted some . 
Now, here is a man that testified in regard to a 
design plan for the Walton project down there. 
He says it is in his files. He said he does know 
who did it, and I respectfully submit, Your Honor, 
that his evidence is all hearsay, it is one thing, 
so I do believe that he is testifying from data 
upon which he is relying and on direct examination 
he testified, in my recollection, as if i t were 
work that he has done . 
Now, I believe it becomes most relevant to us 
and I respectfully submit, Your Honor, that we 
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have a right to call for data upon which he relied, 
and I'm asking him to make that available to us. 
THE COURT : Well, I think you have that 
right, although , frankly, I think it is clear out 
of all proportion to the issues that are in t his 
case, but if you insist on it, I will ask him to 
MR . VEEDER : May I respond respectfu lly 
to Your Honor . 
THE COURT: No. I tell you. You asked 
for it . You will get it. 
MR . VEEDER: All right, and you will 
bring that in . 
THE WITNESS : Tomorrow morning , at what 
time, sir? 
MR. VEEDER: Make it easy on yourself . 
I would l ike to have it here by 9:00. And yo u will 
get it . 
THE WITNESS : Well , I can drive to 
Okanogan and back by that time. 
MR . PRICE : If it please Your Honor, an 
associate from my office is coming to Spokane this 
evening and maybe we can put that call in and make 
arrangements so that will not be necessary. 
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gets here . 
MR . PRICE : Because of the timing of the 
problem, I would need some authorization from Mr . 
Bennett to his office for my associate to pick up 
the file and he may be leaving shortly . Could we 
take a brief recess to see if Mr . Bennett could 
obtain that authorization in his office to deliver 
the files to Mr . Howe and see if Mr. Howe could 
pick it up . 
THE COURT : All right, that is a reasonable 
request . Court will be in recess subject to call . 
MR. PRICE : Thank you. 
THE BAILIFF: This Court stands at recess 
subject to call . 
(Recess is taken . ) 
THE BAILIFF : All rise . Court is 
reconvened following recess. Please be seat ed . 
THE COURT : Proceed. 
MR. VEEDER : I want to thank Your Honor 
for the delay. 
CROSS-EXAMINATION CONTINUED 
BY MR . VEEDER: 
Q Now, Mr . Bennett, you have with you some of the 
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data that I was inquiring about; don ' t you? 
A I'm sure I do . 
Q And would you utilize that during the rest of this 
cross - examination , please. 
A Okay. 
Q Now, Mr . Bennett, what data do you have showing 
I think you called it a check- out of efficiency on 
Mr. Walton ' s irrigat ion operation . 
A We report on the cooperators in t he Conservation 
Districts , different practices by whi ch they perform 
throughout t he year. Naturally , we don ' t see each 
of them every year. There is too many in number . 
Q Righ t. 
A But we have reported on Mr. Walton certain practices 
whic h he has performed throughout t he years since 
he has been a cooperator of the District or since 
he signed a statement requesting to be a c ooperator. 
Q Now, what do you have to disclose the efficiency 
of Mr. Walton ' s irrigation system? 
A We made no physical check on the efficiency . 
Q You d idn ' t? 
A In the i rrigation system. 
Q So you really don ' t know, do you , the efficiency of 
i t ? 
A Yes, we know that the materials that he has installed 
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and the amount of water that he can put out , but as 
far as my personally knowing his management of those 
systems , I don't. 
Q In other words , you wouldn ' t say that Mr . Wal t on is, 
under the present circumstances, capable of 
consumptive use or water requirements, whatever your 
term is , of 3 . 1 ; isn ' t that right? 
What is that 3 . 1? Wh a t does that mean to you , 
Mr. Bennett? 
A That 3. 1 is the amount of water that wou ld h a ve to 
be applied to a cro p of a l falfa in addit ion to the 
winter moisture to meet the needs o f the crop on an 
average year. 
Q Yes. 
A Assuming a 70 percent efficiency in the appl ication 
of the water applied. 
Q And how many h ours do you figure the wat er would have 
to b e applied , 24 hours, 1 2 hour s a set, how would 
that be , Mr . Bennett? 
A Well, it c ould be either, but in mos t cases it has 
it is figured on a 1 2 hour basis . 
Q It is on a 12 hour basis ? 
A Norma lly , a 12 hour bas is. 
Q And do you have ·personal knowl edge that Mr. Walto n 
operates on a 12 hour basi s? 
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A I have never been out at the time he moved in the 
morning and when he moved at night, no. 
Q So, you don't know what the efficiency is there; 
do · you? 
MR. PRICE: Your Honor, Counsel's 
questions are misleading in that he is mistaking 
what the term efficiency relates to, and he keeps 
posing questions that I think are very difficult 
to answer when he is not asking efficiency in the 
condition to which it relates. 
THE COURT: I'm going to sustain the 
objection on a different ground. I think it is 
repetitious. He has already answered that. 
MR. VEEDER: Your Honor, I am trying to 
think. 
THE COURT: I will accept that he has 
answered it. 
MR. VEEDER: I am trying to think if, 
really, he responded to the inquiry that I made, 
though, Your Honor. 
I thought my inquiry - - I intended to have my 
inquiry run this way, Your Honor, and I'm not being 
argumentative with Your Honor . I'm trying to 
elicit from this witness how he could possibly 
know the efficiency of Mr. Walton's operation, 
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that is all, and I didn ' t know that -- I hadn't 
heard him respond, Your Honor, but if he did, I 
will leave it in the record. 
MR. PRICE : Your Honor , if I may . He 
responded to the irrigation practices whether they 
were appropriate or good irrigation practices, not 
whether he was actually 70, 75 or 85 percent 
efficient. The irrigation practices is different 
than efficiency which relates to the design of the 
system. 
THE COURT: That is the reason I said 
he had already testified. He already testified 
that he hasn't been out there and doesn ' t know about 
how the actual use is. 
MR. VEEDER: Yes, well, in other words, 
what he is -- well, I will go ahead . 
Q So, as a matter of fact, isn't it true that to make 
any determinations in regard to Mr . Walton's 
operations, efficiency thereof, you would have to 
know how many hours ~lr . Walton irrigates each 
field; isn't that correct? 
A In order to determine the efficiencies, I would 
have to make a physical examination and catch t he 
water coming from the nozzles of each system. Is 
that what --
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2048 Bennett - Cross 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q No , no , I said you would have to know the number of 
hours that Mr. Walton irrigated each field to make 
the determination that you said was necessary to 
come up with the 3 . 1 acre-feet per acre and wouldn't 
- - isn ' t that true , you woul d have to know those 
things? 
A The water could be applied with different nozzle 
sizes and di ffe rent periods from 12 hours. However, 
the size that is designed f or this one f ield which 
I have reference to, was designed on a 12 hour 
basis , I'm sure. 
Q And un l ess he does operate on that basis, though, 
unless he does operate on that basis, your evidence, 
your statements are not applicable ; isn ' t that 
right? 
A That is true . He would have to irrigate on the 
basis on which the design was made in order to come 
and meet the design criteria for the field, unless 
he changed nozzle sizes and put in additional laterals 
to do the same thing in a 24 hour period . 
Q And you don 't know that at all ; do you? 
A I don 't know that he has done that, no. 
Q Yes . Now, you would also have to know, to make any-
thing particularly pertinen t to Mr. Walton's 
operation 1 how many inches per hour that he is 
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applying water to that land ; isn't that --
THE COURT : Counsel, I ' m going to cut you 
off . He has not t estified that he knows anything 
about the present efficiency of Mr. Walton ' s 
irrigation. He has only testified as to how he 
designed it , and he said he designed i t at 70 
percent efficiency rating . He said he does not 
know what is actually happening out there , so I 
think your questions are a waste of t ime. 
MR. VEEDER : All right, then l et me proceed , 
then , Your Hono r, as to one more point. 
Q Isn't it necessary , Mr. Bennett, to know the soil 
moisture holding capaciti es on each field to make 
that determination? 
A Yes, and we have that informati on. 
Q You have that information , but you do not know how 
much is applied. All right. 
A I know how much was designed to be applied. 
Q Yes, all right , thank you . 
Now, once more , I ' m going to hand you Plaintiff ' s 
bulletin , Exhibit 36-2 . 
NR. VEEDER : May I approach the witness , 
Your Honor . 
THE COURT : You may. 
Q (By Mr . Veeder) And ask you once more whether you 
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have ever seen t hat Bulletin 512. 
A I saw it yesterday during the break period and I 
saw it later in the day when you presented it to me . 
Q But you don 't use that; is that right? 
A To my knowl edge, it has never been circulated to 
our offices . 
Q Are you at all familiar with the Water Resources 
Management Program for the Okanogan River Basin? 
A I 'm -- I know there have been some made . I have 
not read them in total , no. 
Q You haven't looked at t hem? 
A I may have glanced at them. I didn 't really read 
them, no. 
Q Well, have you any knowledge -- do you ever work 
with t hese peopl e that you say you designed their 
systems, have you any familiarity with t he laws 
that govern the amounts of water that can be 
appropriated pursuant to state law? 
A The responsibility for obtaining wat er rights are 
not with our o£fice . 
Q But doesn ' t it become important to how much water 
they can appropriate? 
A It becomes i mportant that they have a water right. 
Q And isn't it the issue of, also, efficiency in 
regard to the operation that will put a ceiling 
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on the quantity of water that can be appropriated? 
Haven't you ever considered that? 
A Wel l , yes, we have assisted individuals in making 
out water right applications. 
Q Are you aware that the St ate of Washington h as made 
the requirement in regard to the appropriation rights 
to use of water that they rely upon t his Bulletin 
512 ? 
MR. MACK: Well, I will object, Your Honor. 
There is no foundation . 
MR. VEEDER: I was j ust asking a question 
if he was aware of it. 
THE COURT: Ask the witness -- well, 
all right, I will let him answer. 
A I was not aware of it. 
Q You are not. 
A (Nodding no .) 
Q Isn't it true , Mr . Bennett , that between 1952 - -
the criterion upon which you are relying to arrive 
at your 3.1 -- isn't it true that in the 25 year 
period, and indeed it is in excess of 25 year 
period now, that the intensity with which agriculture 
is now being conducted, the fertilizers that a r e 
now being utilized, that during that 25 year period 
a plan , due to the new methods and operations , 
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consumes more water now than it did in 1952? The 
average plan. 
MR. PRICE: Your Honor, I think there is 
a misstatement of his previous testimony that he is 
relying only on a particular bulletin . I think his 
testimony is that he relies on bulletins, the 
information of the off ice, the actual experience 
in· working with the lands , in designing systems , 
not that he is j ust relying on one bul l etin. 
THE COURT : I don 't thi nk this ques t ion 
tied him down to that. He can answer it . 
A May I hear the question again. 
Q All right. Isn 't it true that the technological 
and the scientific deve l opments down in the last 
25 years -- you are using a 1952 bulletin -- has 
made a difference in the quantity of water consurnp-
tively used by the plants because t hey are growing 
bigger , they produce better crops, you get more 
c uttings, you get more production off an acre of 
land than you did 25 years ago; isn ' t t hat true? 
A Really , I can ' .t say that it is. We are still we 
still use the same consumpt ive use factors in our 
design systems that we did in 1952. 
Q In other words, you are behind times; isn 't that 
right? 
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A Well, I wouldn ' t say that . I -- there is maybe 
there is some evidence that would point it out, but 
there are other -- there is other evidence that 
would indicate not, and that is evaporation pans 
which are indicating higher consumptive uses that 
we are using. There are other things which are 
tremendously more accurate like l ysimeters which do 
not indicate so. 
Q Isn ' t it true, though, take for example, the hybrid 
crops that are now being raised, the better grade 
of seeds going into, for example, alfalfa , that they 
are producing more hay per acre than in previous 
times ; isn't that true? 
A Yields in our climate, have not changed markedly 
from what they have been in the past . 
Q You are saying that there has been no increase 
in crop production by reason of the intensive 
fertilizers that are now being used? 
A We have been using approximately the same fertilizer 
recommendations for many, many years . 
Q For the full 25 years? 
A I can ' t say for the 25 years, because at that time 
I wasn ' t making recommendations on fertilizers , 
but within the last ten years I have been . 
Q And you are saying there is no more production, that 
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putting on the very expensive fertilizers they are 
using --
A We were before. 
Q They are using much more intensive operations, and 
they are not getting any more crops; is that what 
you are saying? 
A Our intensity of agriculture in our locality is 
very, very close to what it has been for the last 
20 years. We have been having to fertilize with 
Boron, with sulphur, and with phosphate on our 
alfalfa fields for many years. 
Q Hasn ' t that increased production the last 25 years? 
A We were doing it 25 years ago. 
Q Aren ' t you making some adjustments for increased 
consumptive use of the plant? 
A As I said, I have not noticed any increase in 
consumptive use. Our systems which were designed 
25 years ago are still, many of them are still in 
operation and operated the same way, very 
successfully, as they were then. 
Q Now , do I compr ehend you are saying that there has 
been no increase --
THE COURT: Counsel , you asked that four 
times. He has answered it four times. 
MR. VEEDER: I have no further ques t ions. 
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THE COURT : Redirect of Mr . Bennett? 
MR . PRICE: Yes, Your Honor. 
MR. VEEDER: And you will bring in that 
other material and we will have a chance to study 
it? 
THE WITNESS: I called my secretary and 
it has been arranged. It should be here tomorrow 
morning. 
MR . VEEDER : And we will be able to have 
a look at what you have got there ; is that right? 
THE WITNESS: If it ' s --
THE COURT : Counsel, he has answered it . 
Take your seat . 
REDIRECT EXAMINATION 
BY MR. PRICE: 
Q Mr. Bennett , the average figure of 3.1 acre- fee t 
that you have used in connection with the Wal ton 
property , assuming hypothetically that there were 
a water delivery system of 70 percent efficiency 
applied on the allotments surrounding Walton in 
the No Name Creek Valley, would the 3.1 figure 
be appropriate under the hypothetical that I have 
stated , of a 70 percent efficient water delivery 
system? 
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A Yes , but assuming also that there were t hi s water 
carryover from winter available for plant use in 
the spring . 
Q Taking --
A This f our i nche s o f water . 
Q Taking into consideration the four i nche s that you 
testifie d t o? 
A Yes . 
Q Fine . 
MR . PRICE : That is all I have . 
Thank you , Your Honor . Thank you , Mr . Bennett . 
THE COURT : You may step down , Mr . Bennett . 
Thank you . 
(Witness is excused . ) 
MR . PRICE : Call Charlie Hamp son to the 
stand . 
CHARLES D. HAMPSON I called as a witness herein , 
having been duly sworn on oat h , 
testified as follows: 
THE CLERK OF THE COURT : Would you please 
state your f ull name to the Court . 
Hampson. 
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1 THE CLERK OF THE COURT: Spell your last 
2 name, please. 
3 THE WITNESS : H-a-m-p-s - o - n . 
4 THE CLERK OF THE COURT : Thank you . 
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Q Mr. Hampson, where do you reside? 
A At Omak. 
Q And how long have you resided in Omak? 
A About , within a month, it will be 67 years. 
Q Can you give me a year, take me back a year so I 
don ' t have to calculate that? 
A We came t o Omak in May of 1 911. 
Q And you resided continually there ever since . 
A Yes. 
Q And what i s your present occupation? 
A Apple grower. 
Q You are an orchardist? 
A Yes . 
Q And hov-v long have you been involved in the orchard 
bus i ness? 
A 4 7 years on my own. 
Q Mr. Hampson, when you came to the Omak area in 1911 , 
can y ou describe the type of i rrigation t ha t was 
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empl oyed i n terms of whe t her it was gravity f low, 
e l ectric pump , gas pumps, or what ever. 
A It was all gravity , in rills. 
Q In what? 
A In di t ches . 
Q And when we t alk abo ut rill irrigation , t hat is 
referring t o ditches , j ust running water down 
ditches? 
A Yes. 
Q Next t o the crop or trees that you are trying to 
get watered . 
How l ong did that condition exi st in the 
Omak area of gravity flow type i r rigatio n ? 
A I think up until a l ong i n t he late ' 40 's when 
aluminum pipe became available, portable aluminum 
pipe . 
Q So , it was n ' t until the l ate ' 40' s that there 
started to be a transition from gravity flow to 
A Sprink l er . 
Q To sprinkler t ype ? 
A Yes. 
Q And by sprinkler t ype , do you mean under pressure , 
either by gas pump or electric p ump? 
A Well , most of it was. It was all under pressure , 
but some of it was maybe taken o u t of a ditch at a 
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higher elevation would have been gravity, but mos t 
of it was pumped. 
Q Okay . So, until the l a t e 1940 ' s , technology did not 
allow in the Omak area anyway, irrigation other than 
the gravity flow, basical l y . 
A Right. 
Q Would gravity flow also be int erpreted as flood 
irrigation? 
A Oh, yes. 
Q Are you familiar with what I am going to call the 
No Name Creek Valley? 
A Yes . 
Q Excuse me? 
A Yes . 
Q And would that be t h e properties where the St. Mary ' s , 
what used to be cal l ed the St. Mary ' s Mission, and 
the Walton properties are located? 
A Yes . 
Q And when did you f irst become acquai nted with that 
area of the country? 
A About 1920 . 
Q And how did you become acquainted, under what cir-
cumstances? 
A Well , a neighbor, a Dr . Coppel [phonetic], he had 
15 or 20 head of cows and several horses and h e 
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leased what I call the Timentwa property at that 
time . 
Q All right . I'm going to call your attention to 
Plaintiff 's Exhibit No . 7, and to what is designated 
on there as Allotments 901 and 903 being p roperties 
below the granite lip. Are you familiar with what 
is termed the granite lip in the No Name Creek 
Valley? 
A Yes . 
Q And is that, to your knowledge , at the southern 
portion of the Walton property? 
A Yes . 
Q And the Timentwa - - how do you pronounce it? 
A That is t he way I pronounce it . 
Q Timentwa property? 
A (Nodding yes . ) 
Q Okay. Would you go ahead , then , and is that t h e 
property which you are referring to , the ones 
designated as 901 and 903 on Plaintiff ' s Exhibit 
No . 7? 
A Yes . 
Q All right, and what dealings did you have that 
brought you in contact with that property? 
A Well, I helped take cattle back and horses back 
and forth between that area and Omak and then later, 
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Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
after Dr. Copple's lease had been terminated , Paul 
Timentwa was back on the place and I pastured horses 
there in the summertime with Mr . Timentwa . 
How long did you pasture horses there? 
Up until about 1927 or 1 928. 
During that period of time did you observe irrigation 
practices or irrigation being employed on those 
Timentwa properties? 
Yes . 
And what kind of irrigation was being employed , in 
terms of gravity 1 pumpi~g? 
It was gravity . 
And do you have an opinion as to approximately how 
many acres were being i rrigated at t hat time? 
MR . VEEDER: I object, Your Honor. There 
is no foundation whatever that this witness could 
calculate or estimate acreages? 
MR . PRICE : I can 
THE COURT : Well 1 I think he said he is 
a f armer and he has been on the ground . That is 
good enough for me . 
I would say that about 30 to 40 acres could have 
been irrigated by_ gravity . 
All right. Is that different than what was 
actual l y being irrigated or are you saying that 
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that is what you believe to have been irrigated 
at that time? 
That would just be an estimate that would have been 
lower than the granite l ip . 
Do you have an opinion as to how much land was 
actually being irrigated? 
Wel l, I woul d say about 30 acres . 
All right , and do you know how long that continued? 
No, I don ' t. 
And in your opinion , the maximum acreage that could 
have been irrigated under gravity f low system would 
have been 40 acres , approximately 40 acres? 
If they ran it by gravity in an open ditch. If 
they got it into a pipe or an elevated wooden flume , 
they could have taken that on out farther, but I 
didn' t see that. 
All right. In your association with the Timentwa 
propert y, did you have occasion to observe what 
are referred to now as the Walton property and , 
again, referring to Pl aintiff ' s Exhibit No. 7 being 
designated as Allotments 5 25 starting north at S- 525, 
p roceeding southerly to S-2371 and down south 
through H- 894 , down to the granite lip. 
Did I obser ve that? 
Yes. 
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A Yes , I did . 
Q And do you know who resided on that propert y in t he 
early 1920's? 
A A family by the name of Wham , W- h-a-m. 
Q Prior to the Waltons being on the property in the 
early ' 20 ' s , were you familiar with any u se of t hat 
propert y by Indian allottees? 
A I didn't actual ly see it until about 1919 or 1920. 
Q All right , were you fami l iar with whether it was 
held as an Indian allotment at that time or wh e t her 
it was owned by the Whams? 
A It was Indian allotment . 
Q And do you know wh a t Indians owned it? 
A Yes , I do . 
Q And who were t h ey? 
A Pau l and Louie Smit kin . 
Q And was their fa t her Alexander Smitkin? 
A I never knew t h e old gentleman , but I have heard 
you say s o . 
Q All right . I ' ll quit trying to testify t hat way . 
Did you have any association, b usiness deal ings , 
soci al dealings with the Smitkins eit her Louie or 
Paul? 
A Yes . 
Q And what would t hose have been? 
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A Paul Srnitkin worked for me in the orchard in 1936 
and I bought tree props from Louie and he also 
hauled box shucks for me and I played baseball with 
him. 
Q Okay . Do yo u have any personal knowledge of their 
use of the property prio r t o t he Whams acquiring 
the allotments? 
A Not the Wham property . 
Q Which property would that have been t h a t you are 
r eferring to? 
A Well , that wou ld have been whe r e the Wal tons are 
now. 
Q Okay. Do you have any knowledge o f their use of 
property other than the now Walton propert ies in 
the No Name Creek Va l ley? 
A Well - -
Q Calling your attent ion --
A They --
Q -- to Allotments 526 and 892, being two allotments 
just south of t he St. -- the Paschal She r man School 
and north of the Wa l ton property . 
A Th ere was evidence t hat the property just below the 
St . Mary ' s Mission had been in agri culture by t h e 
parents o f the Smitk in broth ers . 
Q Had been cultivat ed - -
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MR. VEEDER: I object, Your Honor . That 
answer was not responsive. He asked if t here had 
been any operations on the Walton properties and 
he didn ' t respond to that question. 
MR . PRICE : As I recall, the witness 
indicated not the Waltons, but other properties, 
and my question --
THE COURT: He said other properties and 
then we switched over to the otheri correct. 
Q (By Mr. Price) Would you indicate, Mr. Hampson , 
what evidence you saw of cultivation and any evidence 
of any irrigation practices in connection with that 
cultivation. 
THE COURT: Counsel, you are talking now 
about which piece of ground? 
MR. PRICE: Now I am asking him about 
Allotments S-526 and 892, Your Honor . 
Q Designated on P l aintiff's Exhibit No. 7, this being 
Omak Creek crossi~g the road , coming down southerl y 
toward the lake. 
A I see, yes. 
Yes, I saw evidence of that, of irr~gation 
there. 
Q And would you describe what that evidence was, 
please. 
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A There is a ditch that starts at the falls, what I 
call, was knm.vn as the falls on Omak Creek that is 
back there a quarter to a half mile and 
Q Quarter to a half a mile from where the road crosses 
over the creek? 
A From where the road crosses the ditch goi~g to the 
Omak Lake road. 
Q All right. 
A And then it went back there to the falls and it was 
subsequently ditched. There is remains of a ditch 
there now that they ran water in at one time . 
Q And does that ditch proceed from the falls below 
the falls on Omak Creek to the Allotment S-526? 
A Yes. 
Q And can you point out on Plaintiff 1 s Exhibit No. 7 
approximately the location of that ditch? 
.HR. VEEDER: I renew my objection, Your 
Honor. This relates to the Omak Creek water and it 
is totally irrelevant in this proceeding and I 
want that objection interposed to this series of 
questions. 
THE COURT : Counsel, I assume this is 
going to the question of whether o~ not there had 
been irrigation. 
HR. VEEDER: From Omak Creek .. 
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THE COURT: Irrigation from any source on 
the lands that are involved here. I'm going to let 
him answer . 
MR. PRICE: Thank you, Your Honor. 
You may answer, Mr. Hampson. 
A Would you repeat that again. 
Q Can you trace for us the approximate location of this 
ditch on P l aintiff ' s Exhibit No . 7 . 
A Now , this is the creek right here ; isn ' t it? This 
is Omak Creek. 
Q That is correct, you are now pointing to Omak Creek 
where it crosses the portion in green designated as 
the No Name Creek aquifer. 
A Okay. The falls are back here . 
Q And you are pointing to the southeast quarter of 
Section 9. 
A And it follows on down here in a southwesterl y 
direction, then comes down here and comes south. 
Q Into Section 16. 
A Then it follows the contour around ther e and then 
right here, then it terminates there across the 
road there, at that time. 
Q You are pointing to approximately the mid-portion , 
the middle point of Allotment S-526. 
A Yes. 
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Q And where it intersects with the Omak Lake road. 
A Right . 
MR. MACK : Mr . Price - -
I ' m sorry, Your Honor, but this record is going 
to be -- I ' m afraid it might be confus i ng . 
Is it possible, Mr. Price, that ther e could be 
an exhibit that that l ine could be indicated on? 
MR . PRICE : We can attempt t o do that , 
but not on the Pl aint iff's exhibit. 
MR.MACK : I understand that . 
MR . PRICE : So, we will postphone that for 
now, if I could continue. 
THE COURT : Continue . 
Q (By Mr. Price) ~1r. Hampson , were you able t o make 
any determination as to the amount of acreage t hat 
had been cultivated in Allotment 526 at the time 
you saw the property? 
A I would say that it would have been about 40 acres 
t hat co uld have been irrigat ed wi t h rills . 
Q Now , taking you back again to the Walton , what we 
now refer to as the Walton property, in the early 
1920's you say you were fami l iar with t hat land? 
A Yes . 
Q Did you observe any irrigat ion prac tices being 
employed on t h e Walton property? 
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A Yes. 
Q That would have been owned by the Whams at that 
time? 
A Yes. 
Q Were you referri~g to t he early 1920's? 
A Yes. 
Q And could you indicate what portion of t he property 
that you recall being irrigated a t t hat t ime, 
referring to P l aintiff' s Exhibit No. 7? 
A Well, it was the first, when you first come onto 
the Walton property or Wham property, it looked 
lik e about seven or eight or nine acres on t he 
right , the extreme north end of it were irrigated . 
Q All right, and did you observe in what manner that 
was being irrigated? 
A It was with rills . 
Q Did you observe any other irrigation practices 
being employed t here or elsewhere on the Walton 
property? 
A No . 
Q Do you know how long t h e vvhams continued to reside 
on the property? 
A I think they w.ent there about 1921 a nd I think they 
sold out in the early '40 ' s. I don't know the 
exact year. 
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All right . Do you have any knowledge as to whether 
the Walton property had been irrigated by the prior 
Indian allottees prior to the Whams obtaining 
ownership of the property? 
I have no knowledge of that . 
I wo.uld like to cha~ge for a minute now and go to 
the matter of Omak Lake to the south on Plaintiff ' s 
Exhibit No. 7. 
Are you familiar at the present time with the 
level of Omak Lake? 
Yes . 
And is the lake at its present level higher or lower 
than it has been in the past? 
It is higher now than it has been . 
And how have you determined that? 
Well, the first time I saw it there were a number 
of dead trees standing out in the water, 75 to a 
hundred yards , that were 12 to 18 inches in diameter 
at the water level. 
What does that indicate to you? 
That the lake had been very low for hundreds of 
years. 
In order for those trees to be allowed to grow? 
Yes . 
Can you tell this Court in recent years, say in the 
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'70's, whether the lake level has come up or gone 
down or do you have knowledge about that? 
A It has come up to what it was at times that I 
visited when we could drive to certain places, now 
are covered by water. 
Q Did you observe at the north portion of the lake 
whether or not what we are referring to a s No Name 
Creek that flows down across the Walton property 
and across the granite lip, did you observe how it 
flowed 1 if it did 1 into Omak Lake? Was there a 
definite stream channel, was there a swamp area or 
what was the condition when you say the land in the 
early 1920 ' s? 
A It was a stream. 
Q Was there a definite channel? 
A Yes. 
Q Since t hat time , I take it you continued to observe 
that area? 
A I have off and on, yes . 
Q And is there a swamp area there now at the present 
time? 
A Yes . 
Q At the head of the lake? 
A Yes. 
Q Was that swamp area there in the early 1920's? 
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A Yes. 
Q Has it changed much or is it pretty much --
A About the same as it was in 1920 . 
Q Do you, of your own personal knowledge, know when 
was the last time that the Allotments 901 and 903 
which you referred to as the Timentwa property , 
the last time it was irrigated, to your knowledge, 
prior to 19707 
A I would -- I woul dn ' t know af t er the Coppel lease 
for definitel y that it was -- I didn't see water 
running after that. 
Q When would that have been? 
A That would have been from 1919 or 1920, for 1923 . 
Q Did you observe whether or not the lands on Allotment 
-- the Timentwa property was sub-irrigated at all? 
A Yes. 
Q And was it or was it not sub-irrigated? 
A Some of it is. 
Q Mr. Hampson, were you on Al lotments 901 and 903 
within very recent times? 
A Would you identi.fy those for me as to color 1 please . 
Q Referring to Plaintiff's Exhibit No. 7, being the 
areas designa·ted as Allotments 901 and 903. 
A Yes 1 I have. 
Q And when woul d that have been, approximately? 
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A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Been out there three. or four times this spring. 
On those occasions did you observe any sources of 
water arisi~g on or flowing across those properties? 
Yes. 
MR . PRICE : If I may approach the witness , 
Your Honor. 
THE COURT : You may. 
(By Mr . Price) Showi~g you what is marked Defendant ' s 
Exhibit H-W, do you recall being at that location 
and seei~g that stream f l ow on one of the occasions 
when you were on the property? 
Yes , I do . 
Showing you what is marked Defendant ' s Exhibit G-W , 
does that depict the stream flow that you observed 
when you were on the property? 
Yes . 
Showing you Defendant 's Exhibit B- W, does that 
depict a picture of a stream flow that you o bserved 
on the property? 
Yes . 
Showing you what is marked Defendant ' s Exhibi t C- W, 
doe~ that depict a spring f l ow or stream f low that 
you observed while on the property? 
yes . 
MR. PRICE : That is all the questions I 
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Thank you, Your Honor. 
THE COURT : Mr. Mack. 
MR. VEEDER : Are t he pic tures being 
offered? 
THE COURT : He hasn't offered them. 
MR. VEEDER:. Are you offer ing t hem? 
MR. PRICE: No, he can ' t i dentify them. 
Mr . Walton will . 
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12 BY MR . MACK : 
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Q ~Ir. H'ampson, you testified about the trees you had 
seen in Omak Lake but I didn't qui t e get what year 
that was. 
A That was 1919 or 192 0. 
Q Back in that period . 
You have discussed the irrigati on by _ gravity 
sys tems in t his area in the second decade of this 
centur y in the 19 1 9 period . What was the u s e of 
groundwater in that period to your r ecollection in 
this area? 
A There was a great deal of use made of it in the 
' 20 ' s after the dro~ght s t arted in 1917 . You 
mean wells? 
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Q Yes, sir . 
A By wel l water? 
Q Yes , sir . 
A Yes, t here was t hen . 
Q And except for drought period, is it true that the 
groundwater that was used in this area was used 
for domestic use? 
Yes . 
Q And that was back in the period when you first 
arrived in the area ; is that correct? 
A Yes. 
MR. ~ffiCK : Th ank you, Your Hono r. That 
is all I have. 
THE COURT : lvJ.r. Sweeney or Mr. Burchett e? 
MR . BURCHETTE: Yes, Your Honor. Just a 
couple of questions . 
May I approach the exhibit, Your Honor. 
THE COURT: You may , yes. 
CROSS- EXMvJ.INATION 
BY MR . BURCHETTE ; 
Q Mr. Hampson , I'm looking at Co l ville Ezhibi t - - i t ' s 
7 or 34 . 
THE COURT; 7 , I believe. 
Q (By Mr . Burchette) Plaintiff ' s Exhibit 7 , and 
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looki~g at Allotmen t 525, right here ; do you see it? 
A Yes , I do. 
Q Now, you testified t hat in the early ' 20's, there 
was some irrigation taking place on that particular 
piece of property ; is that correct? 
A I saw an irrigation ditch there. 
Q But you do not know whether there was any 
irrigation ongoing? 
A I did not see any irrigation. I saw the ditch . 
Q How about in the year 1925, was there any irrigation 
o~going on t hat piece of property at that particular 
time? 
A No . 
Q Referring to All otment S- 2371, was there any 
irrigation on that piece of property in 192 1 ? 
A Now, that ' s the Timentwa property. 
Q Yes. 
A Yes , there was . 
Q How much irrigation? 
A About 40 to 50 acres. 
Q Now, this Timentwa , thi.s S-2371 is now part of the 
Walton property. Are we looking at the same piece 
of property? 
MR. ~RICE: I think the witness got it 
confused. 
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MR . BURCHETTE: I think he is confused, 
too, Your Honor. 
THE COURT: Yes . 
Q (By Mr. Burchette) This is the Walton allotment, 
former Al lotments 525, 2371. 
A The red are the Walton allotments? 
Q Not necessarily the red , Mr. Hampson , but if you 
can see, I'm pointing to where the green section 
and the red sect ion divide . That's not necessarily 
where the Walton property begins and ends. The 
Walton property begins at the boundary between 892 
and S-525. This is the northern portion of the 
Walton property. 
A Okay. All right. 
Q Now, let's clarify t his for the record, I think. 
Back in the early '20's, was ther e any 
irrigation ongoing on that piece of property? 
A On Walton property. 
Q On the Walton property? 
A Yes . 
Q And I believe you testified there was seven, eight 
or nine acres; is tha.t correct? 
A Something l ike that, yes. 
Q Okay. Going further down in Waltons' property to 
what was formerly Allotment 2371 which is this 
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area here, pretty much the middle of Mr. Walton ' s 
property. In 192l was there any irrigation in that 
section o f Mr. Walton ' s propert y , ·or d id that --
A Well, not deliberate irrigation . There was irrigation 
by s ub- irr~gation . 
Q What do you mean by sub- irrigation? 
A Water reaching out l aterally from the stream. 
Q I s t hat naturally? 
A Yes. 
Q So , there was no - -
A There was 
Q Excuse me . 
A The piec e of groun d is so flat and there is such 
littl e fall that that area would be wet. 
Q But there was no man-ma de applications? 
A Not that I know of . 
Q Okay . Thank y ou. 
Going further down Mr. Walton ' s propert y , 
pointing to former Allotment 894, this area here 
that I am pointi~g to . Do you s ee where I ' m 
pointing t o? 
A (Nodding yes . ) 
Q In 19 2 3 or t h ereabouts was there any irrigat i on 
in that particular area of Mr . Walton's property 
that was under i r rigation . I ' m t alking about 1 92 3 . 
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A Yes. 
Q Now, 894 -- Now, would you identify that better as 
to what it is being used for now . 
Q Well, Mr. Walton owns that piece of property now . 
A Yes, but I don ' t know what is 894. 
Q I'm hoping that you are familiar enough with the 
area that you would be able to tell us. You are 
familiar with the sou the-rn portion of Mr. Walton ' s 
property; are you not? 
A Yes. 
Q So, this would be the southern portion of his 
property . Can you tell me, based on your recollection 
as to whether in the southern portion of Mr . Walton ' s 
property there was any irrigation in 1923? 
A No. 
Q Thank you. 
Mr. Hampson, back in 1948 which I believe is 
around the time Mr. Walton purchased the property, 
was there any irrigation in the northern section of 
Mr. Walton's property in 1948. 
MR. BURCHETTE : If I may approach the 
exhibit again, Your Honor. 
Q I'm referring more particularly to this allotment, 
this northern Allotment S-525, in 1948? 
A Yes. 
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A Yes. 
Q Was there any irrigation? 
A (Nodding yes.) 
Q How many acres? 
A It would have been about the same. 
Q Seven, eight or nine acres? 
A I think so. 
Q Okay, thank you. 
How about the middle allotment, 2371, back in 
1948? 
A I don't know of any irrigation there at that time. 
Q Okay, thank you, and on the lower allotment, H-894, 
the southern portion? 
A I don't know of any. 
Q Thank you. 
MR. BURCHETTE: That is all the questions 
I have, Your Honor. 
THE COURT: Mr. Veeder. 
CROSS-EXAMINATION 
BY MR. VEEDER: 
Q You say you are 67 years old? 
A No, I didn't. 
Q How old are you? 
A 69. 
WAYNE C. LENHART 
COURT R EPORTER 
SPOKANE, WASHINGT ON 
PAGE 2081 Hampson - Cross 
1 
2 
3 
4 
5 
C5 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
2.2 
23 
24 
25 
Q And you became acquainted with the properties in 
1919; right? 
A Or '20. 
Q And how old were you then? 
A Would have been 11 years o ld . 
Q And what were you doing down there? Were you farming, 
yourself, or anything? 
A Oh, no. No, I was there going and coming with four 
horses and cattl e . 
Q I see. So, you have no personal knowledge as to 
when those properties went out of Indian ownership; 
do you? 
A The Timentwa property? Or the --
Q No, no, I'm speaking now of t he Walton property , 
not the Timentwa property . 
A Yes, I do , j ust about . 
Q When did they go out? 
A There was a period when Indians could take citizen-
ship in the early ' 20's, then it was transferred to 
white ownership then . 
Q The Whams, is that how you pronounce it? 
A It 's Whams [phonetic Whaum]. Don't call it Wham 
[phonetic Wham] . 
Whams are white people. 
Q They were not Indian. 
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No. 
And they succeeded at least to part of these 
properties; isn ' t that right? 
They did what? 
They succeeded to, they purchased this property . 
They bought, yes. 
From the Indians. 
Yes. 
Have you a reco l lection when that took p l ace? 
About, I would say about 1921 . 
MR . VEEDER: I have no further questions. 
THE COURT: Redirect? 
MR . PRICE : Ju&t briefly , Your Honor. 
15 REDIRECT EXAMINATI ON 
16 BY MR . PRICE: 
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Q Mr . Hampson, you indicated that there was some 
s ub - irrigation on the Walton property in the early 
1920 ' s; is that correct? 
A Yes. 
Q Do you know if the Whams, and I hope I ' m saying 
it right, were cultivating that land that was 
s ub - irrigated? Were they making any cutti ngs on 
it for hay or anything of that sort? 
A They were cutt ing hay. 
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Q They were actual ly making use of the water on the 
land other than the seven, eight or nine acres you 
talked about on the north part of the propert y? 
A No, the meadows that lay south of the irrigated 
property was in the native hay, grass . 
Q And was being cultivated as such by the Wh ams? 
A Yes. 
MR . VEEDER : Th is is leading , Yo ur Honor. 
THE COURT : He a l ready ans wered it . 
Q And fina l ly , in 1948 do you have recol lection o f 
whether there was irrigation on Allotment 526 , 
being the most nort herly a l lotment t hat is 
designated on P l aintiff ' s Exhibit a s 5 26 where the 
Omak Creek go es under t h e bri dge , under the road , 
whether there was i rrigat ion on Allotment 526 in 
1948? 
A None that I saw . 
Q All right. Was there irrigation in 1948 on 
Allotment 892 which lies just to t he north of 
the north boundary line of Walton ' s pro perty? 
A No . 
Q And was there irrigation below t h e granite lip on 
Allotment 901 or 903, to your knowl edge in 1948? 
A No . 
MR. PRICE : That is al l I have. Thank 
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you very much, Mr . Hampson. 
THE COURT : You may step down , Mr. Hampson . 
Thank you . 
MR. BURCHETTE: Your Honor , may I ask 
one other question? 
THE COURT: Oh , go ahead . 
MR . BURCHETTE : You can answer it right 
from there, if you would like. It ' s with respect 
to that sub- irrigation . 
RECROSS-EXAMINATION 
BY MR . BURCHETTE : 
Q When I asked you about the sub-irrigation , you said 
that would be when the stream just more or less 
overflows naturally the area such that the water 
just permeates in around the streams ; is that correct? 
So man doesn ' t have to do anything to irri gate , I 
mean, it just does it naturally as if -- maybe I ' m 
not expressing myself very clearly , but the 
sub-irrigation does not require any exercise by 
man to irrigate the land? 
A Sometimes. 
Q What would that sometimes include? How would that --
A Well, it would be that they would be maybe an 
accumulation of trash maybe or downed wood or 
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something of the kind. 
Q So it merely would be 
A The stream would just be a little higher, or beaver 
darns could do it. 
Q Okay. 
MR . BURCHETTE: Thank you, Your Honor. 
THE COURT: You may step down . 
(Witness is excused.) 
MR. PRICE: Mr . Aston. 
EMMETT R. ASTON, called as a witness herein, 
being first duly sworn on oath, 
testified as follows: 
THE CLERK OF THE COURT: Would you please 
state your full name to the Court? 
THE WITNESS: Emmett R. Aston, A-s-t-o-n. 
DIRECT EXAMINATION 
BY MR. PRICE : 
Q Mr. Aston, how old are you? 
A 78 . 
Q And where do you reside at the present time? 
A Ornak, Washington. 
Q And when did you first come to the Ornak area? 
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A 1921. 
Q And in what c apacity did you come there ? 
A I came t h ere as an employee of Bi l es- Col eman Lumber 
Company . 
Q That lumber company has continued to exist up until 
the present day , h owever, it is now part o f 
Crown Zellerb ach ; is tha t c o r r ect ? 
A That is right . 
Q How long were yo u associated with the Biles- Co leman 
Lumber Company before retirement? 
A 46 years . 
Q When did you retir e? 
A 1965. 
Q Mr . Aston, when you firs t came to the Omak area , 
were you familiar with the irrigat ion practices 
that were employed in that area at that time ? 
A Yes , quite welL 
Q And c an you desc r i be t o the Court what type o f 
irrigation practices were e mployed. 
A It was all gravity or what we cal l rill type, 
running wat er in s mall ditches by gravity in most 
cases . 
Q Are you familiar with what we have been referring 
to as the No Name Creek Valley? 
A Yes. 
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Q And when did you first become acquainted with that 
area? 
A In the early ' 20's . 
Q And how did it come about that you became acquainted 
with that area? 
A Well, my first associat ion with it, I used to hunt 
down in the lower end of No Name Creek , ducks on the 
lake and Hungarian partridges in the meadows down 
below, what we're talking about the Wham place now . 
Q All right. You must have been f amiliar then with 
the area jus t to t he north , at the head o f Omak 
Lake ; is that correct? 
A Yes. 
Q Can you describe to the Court what it consisted of 
in terms o f what type of vegetation? 
A It was swamp l and simi l ar to what is there currently 
in the lower part of it , and graduated on back to 
where the hills starts coming up and it was dry 
land and dry grazing land . 
Q Were you familiar with the Whams? 
A Yes. 
Q And when did you become associated wi t h them or 
know about them? 
A In the '4 0 's sometime , real early ' 40 ' s or late 
'39 , I don 't remember the exact year. 
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Q All right. Were you familiar with the Whams in 
terms of their ownership and use of the property 
that we now call the Walton property - -
A Yes. 
Q -- prior to the 1930' s? 
A Yes. 
Q Were you familiar with what we now call t he Walton 
property in the early 1920 ' s? 
A Yes . 
Q And how was it that you became familiar with that 
proper ty in the 19 20' s? 
A By hunti ng and going d own swimming in Omak Lake . 
Q With yo ur o bservations of what I will refer to y o u 
as -- well, you know it both , so I can refer to i t 
as the Wham propert y , did you make any o bser vations 
of irrigation being empl oyed, if any, on the 
property in t h e early 19 20 ' s? 
A I h ad some knowledge of it, yes. 
Q And would you relate to the Co urt what t h a t knowledge 
was , please. 
A My first knowledge of any type of irrigat ion wo uld 
be in the southern po r t ion just north of t he falls 
where I was hunting Hungarian partridges in there 
in along the f al l of the year when the hunting 
season is open . I wo uld wade through water there 
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what we call rill irrigation or flood irrigation 
then, and they had water in there because I got my 
feet wet walking across there and I noticed t he 
ditches and that was an area that I noticed that 
they were cutting hay , flooding it to grow natural 
hay there. 
Q Did you have occasion to calculate acreages in your 
line of business or any other endeavor? 
A Well, as I remember, limited amounts they could use 
there and it is still the same now . There would be 
quite a few acres in the lower end that woul d be 
low enough to flood irrigate . I don't know what 
the acres would be. 
Q Do you have an opinion as to the approximate acreage 
that was being flood irrigated? 
A I would say probably in that one area 15 or 20 acres 
that I crossed numerous times going hunting. 
Q And this would be in the early 1920's. 
A Yes. 
Q This would have been employed by the Whams to your 
knowledge? 
A Yes . 
Q Was there any other areas that were being irrigated 
by the Whams to your knowledge 
A Yes, there was another place up -- I am not familiar 
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with the map, but I will describe it as the place 
similar to where the sump is now where they pump 
water out. It was a small dam in the creek there 
and they had one of these horizontal gasoline engines 
in there to pump water out of that and irrigated 
quite a few acres there, flood irrigated again. 
Q A.pproximately how many acres? 
A I would say eight or ten, somewhere along there. 
Q All right, was thereany --
A And may I interrupt. Down in each of these 
cases, they had some small dams built in the creek 
there to raise the level in the creek to get seepage 
out to the side too. They used that for sub-
irrgation. 
Q In other words, the creek was being manually 
manipulated --
MR. VEEDER: I object. This is a leading 
question, Your Honor. 
THE COURT : Sustained. 
Q (By Mr . Price) You observed dams at various locations 
along the creek; is that correct? 
A Yes. 
MR . VEEDER: Another leading question, 
Your Honor. 
THE COURT: He has answered it . 
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(By Mr. Price) And in addition to those acreages, 
what other ~rrigation practices did you obs erve, 
if any, and what other acreages did you observe 
being irrigated? 
Up near the house , t here was a tract, near where 
the Waltons home i s now, there was a small farm o r 
cornfield in there , as I remember , abou t , somewhere 
around four or five acres , and it is my recollecti on 
t hat they moved t h is pump, horizontal gasoline pump 
up t h ere to get s ome water out of some spr ings , 
t h ey told me then , in the latter part o f t he season , 
t o irrigat e the co rn with . 
All right. Were t h ere any o ther areas , say moving 
northward up a bove wh ere t h e Waltons' house or 
Wham ' s house was lo cated, that were being irrigated 
by the Whams in the early 19 20 ' s? 
No, not in the ' 20 ' s, n o . 
All right. Calling your attention t o -- well , 
staying with the Wham property and the Walton 
p r opert y for the moment , did you ever have occ asion 
to observe any springs arising on that propert y o r 
not ? 
Yes, there is numerou s s prings on i t. 
And in what porti on of t he Wham property wou ld t hey 
have been located , t h e southern portion , middl e 
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portion , northern por tion? 
A Well , there is some on the extreme north end of 
the property and just below the present house there 
was several springs in there and three or four places 
down bel ow. There was always water visible there 
for the livestock in the spring coming out of the 
spring. 
Q Calling your a t tention to the red area marked o n 
Plaintiff ' s Exhibit 7 within Allotment designated 
as H- 894 , 23 71 and 52 5 , this being the granite lip , 
southern portion of t he Wal ton property . This 
northern line on S-5 25 being t h e northern po rtion 
of the Walton property. Can you locate the springs 
generally for us that you might have , any of the 
$prings you might have observed . 
A The springs near the north boundary woul d be o n 
what I wou ld call the west side o f the val ley. 
Q Can you see t he r o ad that has been drawn on there ? 
A Yes, it is west of t h e road, yes . 
Q And would i t be above the Walton b arn a r ea? 
A Yes . 
Q There was some springs above the barn area? 
A Yes . 
Q And woul d there have been any springs below the 
bar n area either on the west or east side of t h e 
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County road? 
A The spri~gs, close to the County road now, that would 
still be on the west side. I don 't think the road 
was ever down west of that, but it would be in 
there close to where the house is now, between the 
house and the road. 
Q Did you observe whether the Whams were cultivating 
any land or making use of the spring zone in 
connection with the cultivation of any land? 
A Other than the corn field and a garden place around 
the house, is all I noticed at the time, other than 
growing grass. They used the water, as I remember , 
wherever they could to grow grass for their livestock 
where they could get it to run. 
Q Can you state an opinion as to approximately how 
much acreage in total was irrigated by the Whams 
in the early 1920's? 
A Oh, I'd say somewhere between 70 and 80 acres all 
together , what they cut for hay and so forth. 
Q That would be employing -- strike that. 
Calling your attention to Omak Lake, are you 
familiar with Omak Lake? 
A Yes. 
Q And how is it that you are familiar with Omak Lake? 
A Professionally, in the ' 30's we had a timber sale 
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coming up which woul d have to come down throu gh 
Omak Lake or some way and we ran surveys for a 
railroad going d own from the present railroad near 
t he Mission down to the Lake with the idea of dumping 
logs into the south end of the lake and ferrying 
them down to the north end and loading them on 
rail cars to s upply the mil l in what we call t he 
breakup seaso n in the spring of t h e year when we 
couldn ' t ge t into the woods or on the r o ad and 
that is where we first started to be fami l iar with 
the contours and reality and then materialized lat er 
on and the sale didn 't materialize and --
Q All right, in your knowledge of t he lake level at 
t hat time , was that l ower or high er than the lak e 
level today ? 
A It was lower then than now . 
Q And you are familiar with the lake level t oday? 
A Yes . 
Q Al l right, and h ave you been out to t he lake recently ? 
A Yes. 
Q Did you t ake some p ictures ? 
A Yes . 
MR . PRI CE : If I may approach the witness , 
Your Honor . 
THE COURT : You may. 
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Q (By Mr . Price) Showing you what has been marked 
as Defendant's Exhibit YY- W, can you identify t hat, 
please . 
A Yes, that is the picture showing some stumps out in 
the water that was belo w, when we were working out 
there hauling out, that was dry land t hen , and now 
it is covered over like that. 
Q Is that pict ure taken a t t he north end o f Omak Lake? 
A Yes . 
Q All right, and showing you what i s marked Defendant' s 
Exhibit BBB- W, c an you identify t ha t ? 
A Yes, that i s ano t her picture o f two stumps o f t rees 
out in the water , near within about three or four 
feet of this o t her picture . 
Q All right . Are you a member o f the National Foresters 
Organization? 
A Yes . 
Q In your background with Biles- Co l eman Lumber Company , 
do yo u have a great deal of experienc e wi t h timber 
and trees and such? 
A Yes, I have . 
Q And do you have an opinion based o n these -- before 
I ge t there -- who t ook these pictures ? 
A I did . 
Q And when were t h ey taken? 
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A The 17th of March. 
MR . PRICE : I will offer - -
MR. VEEDER: What year, may I ask? 
THE WITNESS: Of 1978, excuse me. 
MR. PRICE: I would like to offer those 
two exhibits. 
If it wouldn't interrupt Counsel, I would like 
to have two more identified. 
THE COURT: Go ahead. 
Q (By Mr. Price) Showing you what has been marked 
FFF-W, can you identify that picture? 
A Yes, I can. That was another stump that was right 
on the water line then, just barely out of the 
water, the day we took the picture on 3- 17-78. 
Q Did you take a sample from that stump? 
A Yes, I did. 
Q Is that sample as depicted in that picture, 
De fendant's Exhibit XX- W? 
A Yes. It came out of the scar that is in the stump 
there now, took a few chips out to show the ring 
growth, annual ring growth. 
Q And when was that picture taken and when were the 
chips taken out? 
A rlJ:arch 17, 1978. 
MR . PRICE: I move for the admission of 
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four exhibits, Your Honor. 
THE COURT : Mr. Price , do you have a 
serie s o f pictures that are going to be o ffered 
this afternoon? 
MR. PRICE : Yes. 
THE COURT: I wi l l take the afternoon 
recess now and during t he recess would counsel 
go t hrough those so they wi l l know whether --
MR. PRICE : I be l ieve t hese a r e t he only 
ones t hey haven 't seen. The y we re in Mr. Aston 's 
possession, b ut t h e rest, I bel ieve , t hey had an 
opportunity s ee them. 
THE COURT : We will take the a fternoon 
recess at t his t i me . The Court wi ll be in recess 
15 minutes . 
THE BAILIFF : All rise . This Court 
stands at re cess for 15 minut es. 
(Afternoon recess is taken. ) 
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THE COURT: Has counsel examined the four 
proffered exhibits? 
MR. VEEDER: I saw the pictures here, and 
I saw those . Is that all you ' ve got? 
MR . PRICE: I 'm just offering the four 
at this time. 
THE COURT: Any objection to those four? 
MR. MACK: No objection. 
MR. SWEENEY: No objection. 
THE COURT: XX-W, YY- W, BBB-W, and FFF-W 
are each admitted. 
(Defendant Walton ' s Exhibits 
XX-W, YY-W, BBB-W and FFF-W 
are admitted.) 
HR. PRICE: Thank you . 
Q Mr. Aston , before I ask you your conclusions about 
the level o f Omak Lake, would you state briefly 
some of your credentials involving your work in 
forestry. 
A Well, I have an honorary degree in fores try at the 
University of Washington and also a certificate of 
merit in forest and forest uses from the Washington 
State University. 
Q And you are a member of what association? 
A Member of the Society of American Foresters for the 
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last 30 years. 
Q And what was your job designation with Biles-Coleman 
Lumber Company? 
A Logging manager in charge of all of their tree farms 
and rai lroad operation and all logging operation . 
Q All right. 
A Purchasing , tree farms and all the lumber , all the 
logs they manufactured , I purchased for them until 
I retired . 
Q You testified about building a railroad and using 
Omak Lake to transport some timber . I take it you 
had to run surveys and make some studies of the lake 
to see whether it would be appropriate to transport 
logs in that manner. 
A Yes , we had a very extensive survey on that . 
Q Did that s tudy involve the bottom of the lake, Omak 
Lake to see what impediments there might be? 
A Yes , we had to be conscious of the fact o f what 
existed underneath the water . The plan was at that 
time to put a barge on the lake to take our log 
cars and r un them empty to the southern , south end 
of the lake , and load them with logs there and barge 
them to the north end so the barge would be floating 
quite low down and we had to be sure that everything 
was free underneath . 
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Q Did you eve r employ that practice? 
A No, we didn't. 
Q Why not? 
A Modern trucks made it obsolete as time progressed. 
Q In making that study, did you observe whether there 
was any evidence -- what evidence did you find on 
the floor of Omak Lake, if anything, in connection 
with the forest? 
A Well, to explain what we did, during the war, 1942, 
Second World War, we had a labor shortage. We 
couldn't store any logs in the summertime, which we 
had a little bit extra capacity, and we wanted a 
place to store them to supply the mill during the 
breakup in the spring of the year. In those days 
you have to remember that was before when you had 
' a sprinkler to keep the Ponderosa pine from 
staining, turning blue, that degrades them, and 
we got thinking about the lake and one day I 
happened to be out there and saw this tree that had 
died and fallen over and had been saturated with 
the alkaline water and I cut a chip out of it 
similar to these, and there was no blue stain in 
it . That made me curious to know if the chemicals 
of the lake would prevent the stains, so I wrote 
the Western Pine Association who had their 
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Q 
A 
laboratory and who did all of the research for the 
Western Pine District in the ll western states , so 
they said they didn't know but to send a jugful and 
they would make an analysis and let me know. So, 
I got a jugful and sent it to them and the report 
back was that it woul d prevent blue stain if it were 
saturated, but they might develop brown stain if they 
stayed in too long, so we put logs in there and left 
them for a year ' s time and they did not develop 
brown stain, and then we decided to make a log pond 
out of it and store extra logs there. 
All right. Based on your involvement with your 
studies of Omak Lake and based on the exhibits that 
you have identified here today, have you reached 
an opinion as to the level of Omak Lake in terms 
of whether it's higher at the present time than it 
was in the past? 
Yes, based on these pictures that I have taken now 
and the observations we had in those days, this 
stump with the axe sticking in it, the Exhibit FF-W, 
it measured 19 inches in diameter now. I measured 
it this week when I went out there just purposely 
to see how big it was, and the tree I took the 
sample for the blue stain was about 30 feet down 
in the water, now, it wouldn't have been in the 
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water now, beyond that, so we count ed the rings in 
the tree at t hat time . We took an instrument bore 
and bored into the heart and we determined at that 
time there was about 40 or 41. That tree was 87 
years old, bored in breast-high where you normally 
bore in and on down this cove where the lands taper 
into the lake, there were just any number of stumps 
still down in there and you could see them out in 
there and we determined, then, that the lake had 
to be lower than it was at that time over a hundred 
years for these trees to grow there. There is no 
other way . Nature doesn't grow it any other way, 
so the lake a hundred year prior to 1942 which woul d 
be 1842, the lake had to be that much lower than 
now. 
Q All right, and of your present knowledge, the lake 
is as high as it has ever been in terms of your o wn 
personal knowl e dge? 
A The highest the lake as ever b een? 
Q Yes. 
A No. It has b een higher than it is now . 
Q Of your own personal knowledge? 
A Yes, not visualizing it, but from measurements we 
have taken , we have determined that. 
Q Not from observing it, but in t erms -- you are 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2103 Aston - Direct 
1 
2 
4 
5 
6 
1 
8 
9 
10 
11 
12 
13 
14 
15 
16 
11 
18 
19 
20 
21 
22 
23 
24 
25 
talking about some number of years ago, I take it? 
A Yes . 
Q How many years ago? 
A You mean did we do this work or -- ? 
Q How many years ago did you do the work and how many 
years ago did you determine that it might have been 
higher? 
A Well, in 1940 or '41 we made the survey there, and 
we determined then at that time -- I had the 
engineers take the level of the lake and the highest 
mark we could see on the trees that were growing, 
had the high water mark , and the rock are still 
there and it was 18 feet higher a t that time, had 
been 18 feet higher than it was then, and it is 
four feet higher today than it was then. 
Q So, the lake has come up from the time you made 
those measurements until the present time? 
A Yes. 
Q Mr. Aston , in connect i on with your work .with Biles-
Coleman , did it ever involve any work on Omak Creek 
where Omak Creek, south of, then the St. Mary 's 
Mission ? 
A We had some trouble down there with ice jams ln 
the ' 30 ' s . 
Q What do you mean by trouble? 
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We had what we call spring thaws along in January 
and those were the years we had the tough winters . 
It had eight, ten, fourteen inches of ice frozen 
in the creek and in January you would have a thaw 
and it started the water down, build big jams in 
the creek and flood out, so we had several times 
we had to go in there and either blast those out 
or push those out with a cat and bulldozer and 
there at the Omak Creek diversion you are talking 
about now, we had the cat in there. After the 
water went down, we went in with the cat and 
cleaned out the island that formed in there during 
that time so it would go back to its natural channel. 
Okay. I want to call your attention to Plaintiff's 
EXhibit No. 7, and if you can locate for me the 
portion, point where you might have had a cat in 
rearrangi~g the channel of Omak Creek for me, please. 
I would have to find the creek, where the Omak 
Creek is. 
Omak Creek flowing across Allotment 526 and then 
turning northwest and flowing --
Be somewhere right along in here. 
You are pointing to the northwest corner of 
Allotment 526. 
That would be right, yes. 
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Q And you actually took a caterpillar in there and 
physically made -- what you would consider, I take 
it -- improvements so as t o make sure t he water 
woul d f low --
MR . SWEENEY : I object. 
MR. VEEDER : Two ob j ections, Your Honor, 
here . 
MR. SWEENEY : I thi nk that is c l early 
leading . 
MR . VEEDER : Clearly l eading and also 
raises the question as t o r e l evancy o f this , the 
whole series of questions going on here . I see no 
re l evancy between an i ce dam on Omak Creek, the 
re l evancy of taking lumber across Omak Lake . I 
see absolut e l y no relevancy in this whole phase of 
the testimony , Your Honor , and I object to further 
questioning along this line . 
MR. PRICE: I'm trying to determine , You r 
Hono r , if the channel has been a l ter ed to prevent 
it from going down t owar d Oma k Lake in t he No Name 
Cree k channel, whi ch there has been some testimony 
that at one time it may have done so . 
MR. VEEDER: I renew the ob jection, Your 
Honor as to the relevancy . 
THE COURT: Object ion wi l l be overruled as 
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to relevancy . It will be sustained as to the form 
of the question . 
(By Mr . Price) What was your intention in putting a 
cat in the Omak Creek? What were you attempting to 
do? 
Put it back in its normal channe l before the ice jam. 
And what did you consider the normal channel, which 
direction would that be flowing , south in Omak Lake 
or northwest to the Okanogan River? 
Northwest to the Okanogan River . 
And did you have a vested interest, so to speak, 
of having that water going one direction versus 
the other? 
Yes , our log pond is supplied by water , the sawmill, 
from the creek, and I personally owned land between 
the Mission there and I need it for irrigation 
along with a lot of other people . 
MR. PRICE : That is al l I have . 
Thank you very much , Mr . Aston . 
THE COURT: Mr. Mack . Cross- examination? 
MR . ~~CK : Thank you, Your Honor . 
23 CROSS- EXAMINATION 
24 BY MR . MACK : 
25 Q Your log pond , I take it , was northwest or toward 
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Omak, toward the Okanogan River that you are talking 
about? 
It was adjacent to the mi ll. 
And where was that located? 
At Omak. It would be two miles east of Omak on 
Omak Creek. 
Now, Mr. Aston, were you at all familiar, as far 
as your memory takes you back in this area , with 
the use of groundwater through wells in the general 
Omak area and the area of the No Name Creek Valley? 
No, I had no knowledge of water being used from 
wells other than I knew they had either springs 
or wells for domestic purposes. That ' s all I know 
they had. 
Thank you. 
MR. MACK : That is all the questions I 
have. 
MR. SWEENEY: We have no further questions . 
MR. BURCHETTE: No questions. 
THE COURT: Mr. Veeder? 
MR. VEEDER : Just one question . 
CROSS-EXAMINATION 
BY MR. VEEDER: 
Q The Wharns were non- Indians; were they not? 
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A Pardon me? 
Q The Whams were non-Indians, the peop l e that you knew 
on the land? 
A Whams. Oh, yes. That is right. 
Q They were non-Indian. 
A That is r~ght. 
Q And your observation was their use of water ; right? 
A Well, --
Q To the extent that t h ey did. 
A How come I have the knowledge I have of it, I was 
on a deal to buy their p l ace before they sold it 
and they told me they had water rights there and 
used it ever since they had been there. That's all 
I know about it. 
.rviR. VEEDER : Thank you. 
THE COURT : You may s t ep down, .rvlr. Aston . 
Thank you. 
(Witness is excused.) 
MR . PRI CE : Gary Passmore, please . 
GARY WILLIMl PASSL"'ORE , called as a witness herein , 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
being firs t duly sworn on oath, 
testified as follows: 
THE CLERK OF THE COURT: Would you ple~se 
PAGE 2109 Aston - Cross 
1 
2 
4 
5 
6 
7 
state your whole name t o the Court, p l ease. 
THE WITNESS : Gary William Passmore . 
THE CLERK OF THE COURT : And spe l l yo ur 
last name, please . 
THE WI TNESS: P-a- s - s - m- o - r - e . 
THE CLERK OF THE COURT : Thank you . 
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Q Mr. Passmore , I would like to try and elicit s ome 
information about the Paschal Sherman we l l , the 
nort h Indian irr i gation well, mi dd l e Indi an irrigatio n 
well and t he south Indian irrigation well , specifi -
cally t h e dept h t o the top of the pump bowl in e ach 
of those wells. Are you the person who h as that 
information avail abl e? 
A No , I believe Mr . Watson has t hat information . 
Q Are you connected with the Pa schal Sherman School 
project ? 
A In a very limited capacity . I don ' t understand the 
ques t ion . 
Q In terms of the p r oduction of the hay and selling 
of the hay and this sort of thing? 
A No, I ' m not. 
MR . PRICE : I have no further q uestions . 
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THE COURT : Examination of the witness? 
MR. VEEDER : I have no questions. 
THE COURT : You may step down, Mr . 
Passmore . Thank you . 
(Witness is excused . ) 
MR. PRICE: Call Wilson Walton to the 
stand. 
WILSON W. WALTON, a party herein , be i ng first 
d uly sworn on oath, testified 
as fol l ows : 
THE CLERK OF THE COURT : Would you please 
state your full name to the Court . 
THE WI TNESS: Wilson W. Walton . 
THE CLERK OF THE COURT : Thank you . 
DIRECT EXAMINATION 
BY MR . PRICE : 
Q Mr. Walton , how old are you? 
A 70. 
Q And where do you reside ? Where do you l i ve at t h e 
present time? 
A At Omak, Washi~gton. 
Q You have difficulty hearing ; is that not correct? 
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A Yes, I do. 
Q If you don't understand the question, you be sure 
and let me know. Will you do that? 
A Yes. 
Q How long have you resided in Omak, Washington? 
A Since Jul y the 1st, 1948. 
Q And have you resided that entire period on what we 
refer to here as the Walton property in the No Name 
Creek Valley? 
A What was that? 
Q Have you resided that entire time on what we refer 
to as the Walton property in the No Name Creek 
Valley? 
A Yes. 
Q ~ would like to go a little bit into your educational 
background, Mr. Walton. Did you complete high 
school? 
A After I completed high school, I attended Washington 
State University in the course electrical engineering. 
After attending one year, I ran out of money. 
Q Excuse me. vJhat .year would that have been, Mr. 
Walton? What year were you attending WSU? 
A The year o f 1926-27. 
Q Please continue. 
A And I worked around at different jobs . In the spring 
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of 1928, I went to Alaska and in October of 1928 
I attended the University of Alaska . 1931 I 
graduated with a degree, Bachelor of Science in 
physics. 
While you were at University of Alaska, were you 
involved in any special studies? 
Yes, I was doing -- I worked my way through school 
doing assistant research work for Professor Fuller 
in the physics department . That work was 
corisisting of taking pictures of the northern light s 
and the information was exchanged with Karl Stormer 
in northern Norway. 
Following your graduation from the University of 
Al aska , did you continue that work or did you 
continue your education another year? 
I continued my education. In 1932 I received a 
Bachelor of Science degree in civil engineering. 
Were you asked to come back and do work f or t he 
University of Alaska in any regard? 
Yes. In the summer of 1932 Professor Fuller died 
suddenly with a heart attack. His work on the 
northern lights had not been completed and I was 
asked to· come back and complete it as much as I 
could . I stayed there until, oh, middle of summer 
1933 to complete that work. 
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Q Did you work with Mr. Stormer from Norway in that 
regard? 
A No. I completed the work there myself, but the 
information was sent to Stormer and he sent his 
information back to the University of Alaska . 
Q Does that consist of the formal education that you 
received and undertook then? 
A No. Later on, 1939 , I attended the University of 
Washington and I was taking materials for my Master ' s 
degree . Some of that was in nuclear physics and 
the rest was in advanced calculus. 
Q Did you complete that formal portion of your education: 
A Yes. 
Q Did you go on to any further formal education or then 
did you obtain employment at that point? 
A No formal edu cation. 
Q Okay. And what occupation, then , did you engage 
in after completing your formal education? 
A Starting the fall of 1933 I taught science, 
mathematics, in the Fairbanks High School . 
Q And how long did that continue? 
A I resigned in the spring of 1942. 
Q Between that , in that period of time from 1933 
to 1942, were you married? 
A Yes . 
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Q Would that have been in 1940? 
A In 1940. 
Q And when you left your teac hing position , for whom 
did you. go to work? 
A I took civil service examinations and went to work 
for the Federal Communication Commission. 
Q In what capacity? 
A I was radio technician and mechanic . 
Q Were you -responsibl e during that occupation and 
stint for developing systems to bring in airplanes 
that were lost? 
A Yes. My duties was ta calibrate direction finders. 
We had one at Fairbanks ( one at Nome and one a t 
Anchorage and the principal was to be able to turn 
your antennae in the direction of direct radio wave 
was coming and pinpoint the exact direction . During 
that time that I was there, one of the incidents 
that Jimmy Doolittle went down in the Pacific with 
an open boat for some. 30 days. He had been able to 
contact a direction finder very similar to ours in 
the Hawaiin Islands but they could not bring him 
in because it was only one direction finder. When 
that happened, I devised a system in mathematics in 
which one direction finder could bring in a plane 
or ship or anything in the right direction. 
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In October that year we had a Mayday call, 
a plane· was runn ing out of gas, and we brought him 
in just as he got over t he hill at Fairbanks , his 
motor died . 
Q And you brought him in on a single, based on the 
system that you deve l oped? 
A Yes, we received quite a -- quite a commendation on 
that from Washington, D.C. 
Q Was that system deve l oped in part based on your 
study of the northern lights? 
A Is what? 
Q Was the system that you devised for bringing in 
a plane on a single vector based in part on some 
of the work you had done in connection with your 
work with the northern l~ghts? 
A Yes. The system was very similar . 
Q Tf you could just answer that one question yes or no. 
Can you answer that question yes or no? 
A Yes. 
Q Thank you . When did you leave the Federal 
Communication ·Commission? 
A I left i t in the spring of 1943. 
Q And for whom did you. go to work at that time, Mr. 
Walton ? 
A Well , at that time radar had started to replace the 
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obsolete direction finders that we had. Through 
the grapevine I heard about some plant in Tennessee. 
I made a wild guess. Due to the nuclear physics, 
I just guessed that that was what they were going 
to do and I wanted to get in on the ground floor 
and just picked up from Fairbanks and moved down 
to Oak Ridge. 
Q And what was your employment at Oak Ridge? 
A When I first went there, I had some 30 days • security 
clearance and was given a position as research 
physicist. 
Q Did part of your employment involve supervisor of 
line recorders? 
A In what? 
Q Supervisor of line recorders, was that part of your 
employment at this time? 
A Yes . The line recorder was a piece of equipment 
to keep a continuous record of your uranium flow 
through the plant , both the active uranium 235 and 
the 238. 
Q All right . I take it Oak Ridge was the development 
of the atomic bomb; is that what happened? 
A Yes . 
Q Were you transferred into research subsequent to that, 
then, at Oak Ri~ge? 
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Did what? 
Were you transferred into research at Oak Ridge 
followi!lg that? 
Yes. I f ollowed that from the time I went in until 
I resigned in the spring of 1948. 
What was your job in connection with research? 
There were several things, some of it, I suppose, 
is still under security, but my main job at the time 
was to improve what was called the barrier. 
What is a barrier? 
A barrier is thin metal that, if looked at under a 
microscope, looks like a sponge and the principle 
was that the 235 molecules would go through that 
faster than the 238 and the improvement we wanted 
to make was the increase the number of holes clear 
through the metal. 
You were attempting to separate U 2 35 which is 
explosive from u 238 which is not . 
Yes. 
Were you successful in that regard , improvi!lg the 
barrier? 
Yes, I was quite successful, and --
Was a patent developed as a result of your research 
in that regard? Did you obtain a patent as a result 
of your work in that regard? 
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A Yes. 
Q You discontinued your work at Oak Ridge following 
an accident; is that correct? 
A While what? 
Q You discontinued your work at Oak Ridge following 
an accident t h at occurred there ; is that correct? 
A Yes . 
Q And that involved a radiation accident? 
A Yes . 
Q Were you advised by the government doctors to leave 
that employment following that accident? 
A I was . 
Q Why? 
A I seemed to have a great deal of trouble with what 
was called a low white cell blood count which left 
my whole system open to blood poisoning , diseases, 
and during about one year , one and a half years, 
I had blood poisoning over three times . 
Q Were you given advice by the government doctors 
to leave that employment? 
A I was advised to do open air work , hard -- not hard, 
but physical open air work . 
Q Were you. given a pension when you were terminated 
from your employement there? Were you given a 
pension when you were terminated? 
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A I was not. 
Q Do you know why? 
A Probably for several reasons. One is, when we went 
to work there, there was nothing definite known 
about radiation . Everybody feared it . Completely 
feared it , and t hey didn ' t want any information 
out about it because of this terrific fear, and 
the government informed us when we went to work 
there we were j ust as expendable as anybody on the 
front lines. 
Q Okay. When you left Oak Ridge , then, what did 
you do? 
A I got into Wenatchee about the 1st of June and 
started looking for a piece of land someplace that 
I could farm or start a dairy or beef ranch and 
make a living. 
Q What year was that, please? 
A That was in the spring of 1948 . 
Q How did you happen to hear of the property that you 
now own, located in Okanogan County? 
A Mrs. Wham lived two doors from my mother in 
Wenatchee and I had been looking around almost 
30 days for a p l ace . She heard about it. She 
carne over and told me . 
Q Did you t ravel to the property to look at it? 
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A I came right out and looked at it. 
Q Can you describe the condition of the land as you 
observed it in 1948? 
A What? 
Q Can you describe what you observed in terms of 
the condition of the land as you observed it in 
1948. 
A There was approximately 30 acres under cultivation. 
The rest of it was in some swamp, trees, natural 
grass. 
Q Did you observe any sub-irrigation or any spring 
zones that were being uti l ized? 
A Yes . 
Q In cultivation? 
Apparently , based on your observation of the 
property, you made a decision to buy it, purchase 
it ; is that correct? 
A I did . 
Q And you did purchase the property, and how much 
did you pay for i t ? 
A Approximately $19,000. 
Q Can you describe or tell the Court the type of 
irrigation that was being employed in the Omak 
area when you came there in 1948 in terms of 
pumps versus gravity flow, versus whatever. 
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A ~l[ost of it was ri ll irrigation , gravity flow ~ 
Q From whom did you actually purchase the property? 
I take it you didn ' t actually purchase it from the 
Whams? 
A From Leo Moomaw. 
MR. PRICE : If I might approach the witness , 
Your Honor. 
THE COURT : You may. 
MR . VEEDER : Your Honor , may I take a look 
a t that exhibit, what ever it is. 
THE COURT : Is there a number on it? 
MR. PRICE : Defendant's Exhibit T- W, 
Your Honor. 
THE COURT : C? 
MR . PRICE: T, Thomas. 
THE COURT: T. 
MR. PRICE: That was made available over 
the lunch hour, Your Honor. 
MR. VEEDER : Not to me. 
MR . PRICE: Yes, it was, Mr. Veeder . 
Laid a ll the exhibits right there , and pointed it 
out specifically . 
Mr. Watson also had an opportunity and did 
review it specifically. 
THE COURT: You can go ahead , Mr . Pr ice. 
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(By Mr. Price) Mr . Walton~ when you purchased the 
property from Mr. Moomaw, was he ever on the property, 
over it physically with you? 
Did he what? 
Was he ever out on the property with you? 
Yes . 
Did you observe what areas were being irrigated 
and how they were being irrigated at the time you 
were on the property with Mr. Moomaw. 
I did. 
And calling your attention to Exhibit T-W, have 
you attempted to designate on t here the areas that 
you observed being irrigated and the means by which 
they were irrigated? 
I did . 
MR. PRICE : Your Honor, if I might pass 
up to you a Xerox of a .portion of the exhibit. 
Could you identify with a pointer the areas that 
you have outlined that you observed being irrigated. 
That was irrigated? 
Yes. 
I have identified this in green dots . This area 
at the northern boundary, t he northeast boundary 
of the land I purchased. This is a location of our 
homes and houses, an area --
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Q How are the homes depicted on that exhibit? The 
homes are actually depicted on that exhibit? 
A The homes? 
Q Yes, your horne? 
A Yes . These dots right here and the area south of 
the house in here. The third area was along the 
road about h a lfway down the place going to the 
l ake . This section in here . 
Q All right. How were the upper acreages you outlined 
in green dots being irrigated? 
A Right at this red X there was a six inch pipeline 
coming out of the creek channel, running s t raight 
west a l ong the nort hern boundary line to the road. 
Q Northern boundary of your property line? 
A Yes . About every 20 - - or every 10 feet on this 
pipe was a small riser wh ich could be turned on 
into rills running down the land . At that same 
place, on that west side of No Name Creek was the 
remnants of a ditch . It had been washed out down 
to about 75 or 100 feet below the northern boundary. 
Q Of your property? 
A Yes. That had been washed out the spring of 1948 
when Ornak Creek flowed down through here fo r about 
10 days . This ditch ran, as this black line , down 
right across from the spring zone, cutting down to 
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get natural flow toward the house. What we have 
is a lane through here how across that and went 
over to the creek to this X, branched down here 
southwest about three or four hundred feet. 
And that is depicted as a solid black line? 
Yes. 
For that portion of the delivery system. 
What? 
For that portion of the delivery system, the water 
delivery system. 
The water was delivered through that . 
Okay , and then you depicted the acreage below that 
that was irrigated at the time you purchased the 
property. 
At that time there was this green area . 
All right, and how was the area in the middle of 
the property that you purchased , marked in green 
dots , how was that being irrigated , moving down 
now to 
This? 
No . 
Oh , this area? 
Correct. 
This area was irrigated out of a natural ditch 
that came f rom up here . 
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And what supply of water was there for that ditch? 
Right in here was a spring and that was a large 
canyon in here that supplied runoff water and it 
carne down and was spread out over that. 
And that spring zone is in the middl e of the most 
easterly portion of your property; is that right? 
Yes . 
On the boundary line. 
Yes. 
That is - - you can have a seat - -
When you came on the property, was there any 
electricity, plumbing, sewage, anything of that. 
nature? 
None whatsoever . 
When you first moved onto the property, was there 
any irr~gation being employed to the north of you? 
None, that spring. Everything had been washed out 
at the head of the valley where it came onto our 
property and --
Mr. Walton, I'm asking you, to the north of your 
property line when you moved there, on the allotments 
t o the north of you was there any irrigation being 
empl oyed at that time? 
No. 
All right . On the property south of you below the 
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granite lip, you are familiar with those properties ; 
are you not? 
A Yes . 
Q And was there any irrigation being employed on those 
properties at that time? 
A No. The spring r unoff of 1948 washed almost 
everything out. 
Q After you moved onto the property , from t he time 
you moved there, up until the Colville Indian 
Irrigation Project was instituted , was there any 
irrigation attempted to the south of you below the 
granite lip? 
A None . 
Q What did you do , what was your intention to make 
a living with that property when you moved on t here 
in 1948? 
A Well, even before I purchased it , there was t wo 
things I had to decide . It wasn ' t large enough 
for beef . I went to the Metamere [phonetic] Dairy 
and asked if they could use milk and how muc h . They 
assured me they could use the milk that I could 
produce so I made the decision to put in a dairy . 
Q And how did you build the dairy on that property 
without any electricity? 
A That is quite a story . 
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To get a Grade A permit I had to have 
electricity and running hot water . I went to 
Wenatchee and bought a 1,000 watt war surplus 
generator . I bought a Model T Ford engine , con-
nected it up to a 260 gallon drum with water . 
Off the bottom of the drum I connected a pipe with 
hot water that went into my milk house so I had 
running hot water. I started by Ford engine, had 
electricity to milk by. I wired up the house and 
everytime I milked , we had electric lights at the 
house . 
Q I assume you lived in darkness unless you were 
milking your cows . 
I will strike that question . 
Were you subsequently able to bring electricity 
into the property? 
A Yes . I --
Q Before you answer that question , where was the 
nearest electric line at the time you purchased the 
property in 1948? 
A The nearest electric line was the Mission. 
Q Would that be St. Mary ' s Mission? 
A Yes. 
Q That is to the north of your property? 
A It was two miles from the property . 
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Q All right. 
A That was furnished from the PUD and the REA, our 
Rural Electric Association, had control of all of 
the electric power and the PUD could not furnish 
me electricity. It belonged to the REA, the District. 
Q Were you able to get it? 
A Yes. 
Q Did you have to make any kind of a commitment to 
the REA to obtain that? 
A I contacted the REA and we had power somewhere 
between the 1st and the lOth of November, 1949. 
Q How did the electricity get from the area of the 
Mission to your place? 
A We had to put in what was called a stub line off 
the main l ine, come three and a half mi l es, to 
get them to put that in. I was the only person 
wanting it at that time. I had to guarantee them 
$30 a month. 
Q So that was the first time that electricity was 
brought down into t h e No Name Creek Valley? 
A In the valley itself. 
Q Did you actually have to install the line or clear 
the right of way for that line? 
A I did. 
Q What did that entail? 
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A All the spare time I had that summer . 
Q Has the line subsequently been extended to the 
south on down into the No Name Creek Valley ? 
A Yes. 
Q Has there ever been any compensation to you for 
bringing it as far as your property in t h e f i rst 
place? 
A None at all . 
MR . VEEDER : Object, Your Honor. This 
is purely irrelevant . 
THE COURT : Sustained. 
Q (By Mr. Price) After you got electricity, did you 
undertake to implement irrigation or augment the 
irrigation t hat had been going on prior to your 
moving there? 
A I did , immediately . 
Q And would you explain to the Court how you d i d that. 
A At this X right here I installed a five horse power 
electric motor . 
Q Would you describe that X where it is located in 
relation to your northern boundary line . 
A That X is at the north boundary of the line in the 
creek channel of No Name Creek . 
Q And are there some numbers across from that X? 
A Yes . 
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Q Would you state what those are, please. 
A At the time I installed, 1950, it remained there 
until 1952, and at that time t h e water was lowered 
enough that I coul dn ' t get enough water to supply 
the pump. 
Q All right, now, l et ' s stop right there. 
A I then moved it down --
Q Mr . Walton, just a moment, please . 
The pump that you just described, the first 
pump that went in, that was not in the ground, 
that was in the surface flow of the stream; is t hat 
correct? 
A Yes . 
Q It was a five horsepower pump? 
A Yes . 
Q And what field did you irrigate with .that pump? 
A That irrigated this field. 
Q The northern, northeasterly most field of your 
property? 
A Yes. 
Q Okay, where was the flow of water comi~g from 
that served that pump in 19 
A It was flowi~g down this channel through what is 
known as Joe Peters property or allotment, into 
our property. 
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Q All right. It would be flowing from the spring zone 
on to the Peters allotment on into your property? 
A There wasn't any particular spring zone. The water 
just seemed to be oozing out of the channel. 
Q Was there -- you testified -- did you testify that 
there were other springs augmenting the stream flow 
that crossed your property? 
A Yes . There was springs -- well, a lot of springs 
in here and down around like this, and down here . 
Q You will have to designate where those are. Would 
that be north of your house? 
A Yes . 
Q Near the area of the barns? 
A That is right . 
Q And there would be some south of the house? 
A Yes. 
Q And along the existing County road where it exists 
now? 
A Yes. 
Q All right, would you continue with what you did. 
Would you tell the Court when the stre am flow s eemed 
to subside. 
A Seemed to? 
Q Subside, decrease so that you had to move your pump. 
A Oh, in 1952, it seemed to dry up enough that I 
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couldn't get the amount of water that I needed. 
Q I take it you were not pumping up above the Joe 
Peters place at that time? 
A None at all. 
Q And neither was anybody else at that time. 
A No. 
Q But the flow of water just seemed to decrease and 
you didn ' t know why, I take it . 
A That ' s r~ght. 
Q Okay. And when did you move the pump, then? 
A I then moved this five horsepower pump down to this 
point, about halfway down the field. 
Q Is that designated by a red X? 
A That stayed there from 1953 until 1962 . 
Q Mr. Walton, is that designated by a red X? 
A Yes 1 it is. 
Q And next to that red X are some numbers, and would 
you read those into the record . 
Will you read the numbers that correspond to 
the second red X. 
A The second red X, five horsepower pump, moved there 
in 1953, and stayed there until 1962. 
Q All right. Now, how many acres did you start 
irrigating , say, in 1949? 
A Actually, the summer of 1949 I didn 't irrigate but 
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maybe one acre or something here with a pump . This 
had all been washed out . 
Q You had to rebuild that , I take it? 
A I had to rebuild that . 
Q In 1950 how many acres were you irrigating? 
A In 1950 I irrigated this entire field enclosed in 
green from this five horsepower pump . I also 
installe d a five horsepower pump at this X and I 
irrigated this field and a little bit of this one . 
Q How many acres were you irrigating in 1950 then? 
A That was 10 acres here , 10 acres here , and maybe 
two or three here . 
Q Were you irrigating anything to the south of those 
lands? 
A I irriga ted this, out of this natural ditch and r un-
off . 
Q And how many acres were involved there ? 
A There is approximately 10 acres in this . 
Q All right . Is t here any irrigation on the southerly 
portion of your property either by flooding , rill 
irrigation, or pump? 
A Right in here . 
Q Are you pointing to an area designated as a sump 
area? 
A Where t his sump is , was three large springs and 
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they actually sub-irr~gated land down like that, 
I should judge in the neighborhood of ten acres. 
Were you cultivating, making use of that sub-
irrigation by cultivating that land? 
It was too wet. I couldn't get in on it . 
By too wet, you mean it was soggy and boggy? 
I was what? 
Well, you said it better than I did. It was too 
wet. 
Were you irrigating anything south of the 
sump area in 1950? 
South of the 
The sump area, where the sump is located. 
This sump? 
Right, correct. 
Only this section in here. 
Were you flood irrigating any property to the 
south of that? 
No , nothing except this that was being naturally 
flooded from those springs . 
All right. What was the maximum acreage that you 
put under irrigation since you have been on t he 
property , you , yourself? 
As near as I can judge , somewhere around 55 acres. 
And when would you have had those, all of those 
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acres under irrigation, what year? 
A Is what? 
Q In what year would you have had all of those 
acreages in irrigation? 
A I wouldn •t say, simply because each year it required 
more l abor to open up a piece of ground , plow it 
and put it in. I was doing all of the work myself. 
I put a piece in one year . The next year I put in 
another . This work consisted from the time, say, 
1950 clear through to 1960, 1 65, until my son , Boyd , 
was big enough to help me , and he helped put in some 
more . 
Q All right. Let•s complete identifying some of the 
designations on there . 
You have a third red mark, red X, near the 
northern portion of your property . Would you 
designate what that signifies. 
A That third red X is right here on this upper field. 
Q And it is designated by what numbers , please? 
A It is designated by five horsepower which was moved 
there in 1963 and removed in 1968 . 
Q Okay. Is it correct, then, that the first three 
red x•s that appear on that exhibit are depicting 
the same five horsepower pump as it was moved 
southward at various times? 
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A That is correct. 
Q Okay . You have a fourth red X designated -- excuse 
me -- you moved it a second time southward. Why 
was that~ to its third position. 
A This third one? 
Q Yes. 
A The same thing happened here as happened up there. 
The flow of the water got down to the point where 
it just was not sufficient to irrigate this field. 
Q Was the pump at its second position stil l just 
taking water from the s urface flow of t he creek? 
A Yes . 
Q I t was not pumping groundwater? 
A No. 
Q And the pump in its third position was still 
taking water dire ctly from the surface of the 
creek and was not pumping groundwater; is that 
correct? 
A That's right. The water actually was arising at 
that time through this cut. 
Q Okay, and what do you mean by " at that time ." 
What time are you referring to? 
A In 1963 . 
Q Are you su9gesting that there was no water arising 
on t he Peters allotment to the north of your 
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property at that time? 
If there was, it couldn't have been over 10 or 15 
gallons a minute . 
The rest of t he water was arising then southerly 
of your northern boundary line? 
Completely . 
Okay . You have a fourth designation marke d with 
a red X. Would you tell the Court what that is, 
please . 
This one right here is where I installed another 
five horsepower pump in 1950 to irrigate this 
field here and this field here. 
So, the t hird red X designates a five horsepower 
pump and the fourth red X designates another five 
horsepower pump that you have going. You are using 
them both now at the same time ; is that correct? 
I didn ' t what? 
You are using two five horsepower pumps in that 
perio? of time; is that not correct? 
That is correct . 
Have I asked you to identify that fourth X by the 
numbers? 
Yes . That pump was installed in 1950 and continued 
working until 1968 . 
And those two pumps served the land northerly of 
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your existing house? 
A Yes. 
Q Did they encompass any lands south of your existing 
residence ? 
A This one pump served this land up here. 
Q The northeast quarter. 
A Yes. This pump served the land south of the house. 
Q Okay . You have a fifth red X marked on t he No Name 
Creek channel. Would you read the numbers 
designating that f ifth red X, please. 
A Yes. This red X indicates a 20 horsepower pump 
that was instal l e d there in 1953 and it remained 
in that position until 1960. Its purpose was to 
bring water across here and irrigate this field. 
Q And you are indicating a field to the east of No 
Name Creek at the point --
A Yes . 
Q -- at the point of the f ifth red X; is that correct? 
A That is correct. 
Q Okay. And was that pump drawing groundwa t er or 
was it drawing upon surface flow in No Name Creek? 
A It was drawing surface flow from No Name Creek . 
Q All right . There is a sixth red X t hat is located 
in what is designated on the exhibit as t h e sump 
area. Would you describe what that is, please. 
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A That is this red X here. This pump at that time 
was moved from this position over to this position . 
The reason for the move was , as I designated awhile 
ago , there was three large springs in here that was 
flooding this whole area. It was impossible to 
go across it with a machine . Now, I had a pond 
dug to dry this out and to conserve the water from 
that spring. At the time I had the pond dug, 
starting at this end where the upper spring was , 
I had an eight inch concrete tile l aid on the 
level, surveyed in , from there t o the creek. 
Q Running westward to the creek? 
A I could throw in a small dam at the creek and 
force water into the pond when I needed it . When 
I didn't need it, I would open the thing and 
spring water would f low back through into the creek 
and keep from flooding this area. 
Q Is that sump area still in existence today? 
A It is. 
Q And empl oyeg basically in the same manner today? 
A In t he same manner . 
Q Al l right . You can go ahead and have a chair. 
Up until 1965, did you employ any groundwater 
wells f or purposes of irrigation? 
A None. 
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Q 
A 
Did you at any time apply for a state water right 
or a s t ate water permit in connection with your 
irrigation practices? 
Yes, I did. I applied for state water r~ght in 
1950 . 
THE COURT: Counse l , I ' m looki~g for a 
logical place to break here . You are now going to 
get into the water. How long do you suppose you 
will be, on the· groundwater . 
MR. PRICE: I will have some time to go. 
THE COURT : Well, l et's recess until 
tomorrow morning , then. So, we will recess. 
Do counsel have any preference of starting 
time in the morning? I'm free tomorrow morning , 
either way. 
MR. SWEENEY : I will go anytime, Your Honor, 
but I would prefer 9:30. 
MR . PRICE : We have an exhibit comi~g a t 
9 : 00, and that woul d allow everybody to get here 
with it. 
THE COURT: Recess until 9:30 in the 
morning. 
THE CLERK OF THE COURT: All rise . Court 
is now recessed until 9:30 tomorrow morning. 
(Eveni~g recess is taken.) 
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Morning Session 
April 14 , 1978 9:30 A.M. 
THE BAILI FF : All rise . Court is reconvened 
following recess. Please be seated. 
THE COURT: You may proceed , Mr. Price . 
MR. PRICE : Thank you, Your Honor. 
8 DIRECT EXAMINATION CONTINUED 
9 BY MR . PRICE : 
10 
11 
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Q Mr . Walton , I be l ieve when we left off yesterday 
I was going to ask you to identify an exhibit . 
Showing you what is marked Defendant's Exhibit R- W, 
would you identify that for me, please. 
A This is a water right certificate that was issued 
to me by the State . 
MR . PRI CE : I would offer that exhibit , 
Your Honor. 
MR. VEEDER: May I just look at that for 
just a moment? 
THE COURT: Which number is that, Counsel? 
MR . PRICE : R- W. 
MR. VEEDER: This is t he fina l certificate, 
isn't it? 
MR . PRICE : (Nodding yes . ) 
THE COURT : Any objection? 
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MR. BURCHETTE : No, Your Honor . 
THE COURT : R-W is admitted. 
(Defendant, Walton's, Exhibit 
R-W is admitted . ) 
Q (By Mr. Price) Mr. Walton, when you moved onto the 
property were you aware whether or not there were 
fish in the No Name Creek itself above the granite 
lip? 
A Definitely there was . 
Q And do you know how those fish got there? 
A Yes, I do. 
Q How did they get there? 
A Mrs . Wham planted them. 
Q What kind of fish were they? 
A Rainbow trout. 
MR . SWEENEY: Excuse me . I didn ' t cat ch 
that one answer about who planted them. 
THE WITNESS : Mrs . Wham. 
Q (By Mr . Price) Did you have any particular 
experience with the fish in that creek in terms 
of people actively fishing for them? 
A I did. 
Q And will you explain to the Court how that carne 
about? 
A Some of the boys at the Mission, St . Mary's Mission, 
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found it was excellent fishing in the creek. 
Almost every Sunday they would come down, fish. 
Q This would be on the banks on your property; is 
that correct? 
A Yes. 
Q What year, approximately, or how long after you 
moved onto the property was this occurring? 
A They continued fishing there three to four years. 
Q When did that start is my question. When did 
they start coming down? 
A The year? 
Q Yes. 
A Started about 1950. 
Q And what happened? 
A Father Corkery [phonetic] the father at the Mission, 
said that they would catch enough fish on Sunday 
to last them for two dinners. The Tribal Council 
someway found out that they were fishing there 
and asked me if they could plant fish in that creek. 
Q This is the Confederated Colville Tribal Council? 
A That ' s right. 
Q And did you grant permission for them to plant fish 
there in your creek? 
A Yes, I did. 
Q Did the fishing by the children from the Mission 
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continue after that for any period of time? 
A What? 
Q Did the fishing by the people from the Mission 
continue after that? 
A Until about 1954, ' 55, and then they just seemed 
to gradually die out. They lost interest . 
Q Did the Tribe continue to stock the stream on your 
property? Did the Tribe continue to stock the creek 
with fish on your property after that time? 
A No, not after that time. 
Q Do you know whether or not the fish in the No Name 
Creek channel could go over the granite lip at the 
southern portion of y our property? 
A Yes, they did go over but they could not come back 
up. 
Q The granite lip is steep enough and high enough 
that it's impossible f or them to come up ; is that 
correct? 
A Yes. 
Q Do you recall whether there was fishing available 
down below the granite lip after you came on, moved 
onto the property? 
A Yes, there was. 
Q And was that in lakes and ponds down at the head 
o f the lake? 
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A Yes. 
Q What created those ponds at the head of the lake? 
A Possibly several things. One was natural flooding 
and another is that the beavers moved in from our 
place, down there and built a number of beaver dams. 
Q Were those beaver dams ever disposed of in any 
manner? 
A Did they? 
Q Were the beaver dams ever taken out in any manner? 
A I didn't get it. 
Q Did anybody ever make an attempt to remove the 
beaver dams down at the head of the lake? 
A I don ' t know. 
Q You mentioned beaver dams moved down from your 
property, or beavers. Were there beavers and 
other beaver dams on your property when you moved 
onto it when you purchased it? 
A Yes. 
Q And where would that be located? 
A They kept locating. At first one portion of the 
creek and two to three years there must have been 
as high as 15 dams. 
Q Did this affect the amount of water that was 
diverted onto your lands? 
A It increased the sub-irrigation a great deal. 
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MR. VEEDER: I didn't hear what he said. 
MR. PRICE : Increased the sub-irrigation 
a great deal. 
MR . VEEDER : Oh, sub-irrigation. Thank 
you. 
Q (By Mr. Price) What did you do to change t hat 
situation, if anything? 
A It actual ly increased until it was flooding too 
much l and and I made contact with the State. They 
came in and live-trapped and death-trapped some of 
those beavers. 
Q Were you making use of this sub-irrigation in any 
manner on the fields that you were cultivating? 
A That was caused by the beavers? 
Q Correct. 
A Not particularly , no . 
Q From the time you moved onto the property and 
started repairing the irrigation ditches that you 
found there and putting other lands to irrigat ion, 
moving beavers out , clearing beaver dams out, did 
anybody from ~he f ederal government, the Colvi l le 
Confederat ed Tribe, state government , attempt to 
interfere with you or indicate to you that you 
could not use the land in the manner you were so 
using it? 
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A No, none . 
Q Was the Colville Confederated Tribe aware of your 
irrigation activities and dairy practices after you 
moved on the property? 
MR. VEEDER : I object to the question , Your 
Honor. I think this goes to the issue of laches, 
estoppel, adverse possession . We have had a ruling 
already by the Court that those principles are not 
applicable here and I think this is just a continua-
tion. We agreed that Mr . Walton went on there in 
1948. We agreed that he farmed. We acknowledge 
this whole thing . 
MR . PRICE : Your Honor. 
THE COURT : Mr . Price . 
MR . PRICE : I'm attempting to make my 
record in connection with the dictates of the 
Kootenai case in which the Court found it appropriate 
to look at the factual pattern as to how the land 
was used after it came out of allotment status, as 
attempting to help the Court determine what 
congressional intent was of the federal government 
and did they attempt to interfere with the development 
of wharves [phonetic] out in the lake that the 
Tribe c laimed and that sort of thing . 
THE COURT: I 'm going to let it in for that 
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limited pur pose, but not for the purpose of estab-
lishing estoppel or laches . 
MR . PRICE : Thank you , Your Honor . 
Q Mr . \~alton , after you moved onto the property , I 
asked you yesterday whether there was any irrigation 
being conducted below your property in Allotments 
901 and 903 and you answered in t h e negative ; is 
that correct? 
A Yes . 
Q Did people live on the property below your property , 
however , to the south of your property? 
A There was . 
Q And who would that have been? 
A Mr . and Mrs. Marchand. 
Q And how long did they live there ; do you recal l 
that? 
A How long did they live there? 
Q Yes . 
A I believe they had a five year lease . 
Q Were you involved in assisting them with development 
of any wells or anything. 
Were you ever involved in assisting the 
Marchands with the development of a well , domestic 
well? 
A Yes , I was. 
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Q How did that come about? 
A Mr. Marchand had some cattle up on what we call 
the heights or up above the valley . He went up 
one winter with a car and it was so cold he built 
a fire under the car to warm it up to come home. 
The car caught on fire and he picked up snow and 
threw it on the fire to put it out . Someway he 
got a big breath o f hot air and it killed him 
just like that, and Mrs. Marchand was, well , left 
in quite hard circumstances because of that and 
she was packing water from the creek to the 
house which is now burned down, and we just got 
to talking one day and I had an extra half horsepower 
pump and one Sunday I went down, drove down what 
we call a sandpoint, just jabbed it down in, oh , 
20 feet from the creek , hooked the pump up and 
some plastic pipe , took it into her house so that 
she had running water right in the house . 
Q Was that the first running water they had, then , in 
the house? 
A First running water they had. 
Q That was a domestic well; was it used for domestic 
s e rvice or was it used for irrigation? 
A Ye s . 
Q Was it used for irrigation? 
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A No. 
Q Mr. Walton, I asked you yesterday how many acres, 
before your son, Boyd, took over, that you had under 
irrigation and would you tell me again how many 
acres you believed you had under irrigation before 
your son took over . 
A Approximately 30 acres . 
Q Okay. I believe yesterday -- I thought you said 50 
acres. 
A 50? 
Q Yes. 
A Yes , it could have been. I said approximately. I 
just took visual mental vision of that map. 
Q All right , could it have been as high as 75? 
MR. VEEDER: I object to this, Your Honor. 
This is strictly a leading question. 
THE COURT: Sustained. 
MR. PRICE : Your Honor , I t hink I ' m having 
some difficulty making myself clear. 
THE COURT: Take it through again. 
Q (By Mr. Price) In developing your irrigated acreages , 
adding up all of the fields that you irrigated, 
plus t he ones that were flood irrigated , p lus t he 
ones t hat were sprinkled by pumps or however , how 
many acres do you believe you had under irrigation 
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at the time your son, Boyd, came back onto the farm? 
MR. VEEDER: Your Honor, I'm going to 
object again . This man, Mr. Walton, who is obviously 
a very honest gentleman said that he had 30 acres . 
Mr. Price has tried to put it to 50, and now he ' s 
trying to get it to 75, and I think the record 
should stand the way Mr. Walton testified under oath 
the first time. 
I think that i t is true that they probably moved 
their fields around , moved their water around , but 
they were not ever actually irrigating 75 acres of 
land. I think the records show that. 
THE COURT: Well, Counsel, there has been 
no testimony to establish any 75. What Counsel is 
trying to do now, as I understand it, is to 
establish really what the testimony yesterday was , 
and my notes do show a discrepancy between one time 
at 30 acres and one time I have a note indicating 
the testimony up to 55 acres . 
1-'lR. VEEDER: That ' s what mine show. 
THE COURT: Well, all right . That's 
what he 's trying to establ ish , so let's let him 
at it . 
Q (By Mr. Price) Do you recall the question? 
A Yes. 
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Q And could you give me your figure of the acreages 
that was under irrigation, flood, sprinkled, and 
whatever. 
Mr. Walton, would you like me to refer back 
to the other exhibit that we were working with 
yesterday? 
A I add up there 66 acres. 
Q 66 acres? 
A Yes. 
Q What size dairy herd did you have, did you deve l op 
on the property , yourself? 
A What? 
Q What size dairy herd did you devel op on the property 
after you purchased it? 
A I was milking about 50 cows , runni ng 25 t o 30 young 
heifers and about 15 steers. 
THE COURT: Mr. Price, your inquiry 
related to a time when the son came on the ranch, 
but I don't recall we have ever established when 
that was. 
Q (By Mr. Price) When did your son return to the ranch , 
Mr. Walton , in what year? 
A I moved on July the 1st, 1948 . I started furnishing 
milk to the Metamore Dairy the lst of November , 
1948 , milki~g 22 cows. 
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Q What year did Boy d return to the property; do you 
recal l that? When you had your eye operation, does 
that help? 
I would like to know what year Boyd came back 
and took over the operation. 
A I don ' t remember exactly, about 1 960, ' 63. 
Q Mr. Walton, when you came on the property your 
observation of the flow of No Name Creek, can you 
describe for the Court whether that flow remained 
constant or fluctuated or what did it do over the 
years? 
A It remained constant the year around. 
Q Even though the origin point seemed to move south-
ward from time to time, the flow actually remained 
constant? 
MR. VEEDER: Once again, this is a leading 
question, Your Honor. 
THE COURT: Objection sustained. 
Q (By Mr. Price) Mr . Walton, there has been some 
ref erence in this proceeding to the fact of some 
fields appearing to be irrigated that were already 
wet . Can you tell me about t he soils on your 
property and how you had to deal with them and in 
doing that, would it be useful if you had a paper 
to mark on? 
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A Yes. 
Q All right. 
MR . PRICE : If I may approach the witness. 
Q When you came on the property and as you developed 
the acreage, was it all suitable f or growing of 
alfalfa? 
A Originally, no. There was some places that was 
too high in alkali to raise any crops. 
Q All right, and what is a l kali? Does t hat make 
the soil salty or what? 
A Alkali consists o f sodium cal cium carbonate and 
sodium cal cium sulfate. These in turn can break 
down to form sodium hydroxide which is ordinary 
l ye . Calcium wil l do the same thing and you have 
a burning sensat i on in the plant which kills them. 
Q All right, and what did you do to overcome this 
situation on those fields where this situation 
occurred? 
Maybe I should start out first with , is there 
some relationship between operating a dairy herd 
and the amount of c alcium that you wish to achieve 
in the growth of your plants? 
A Yes, very much so. 
Q Would you go to the easel and depict this f or us, 
visually, i£ you would, please . 
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A I ' m going to use a round number of 100 because these 
percentages in mi l king are given as percentages. 
If I say three and a half percent, it's convertible 
easily into three and a half pounds, i f I talk 
about 100 pounds of milk. 
Now, it ' s not uncommon to have a cow give a 
hundred pounds of milk. We have had them. The 
average cow gives 3.5 butterfat which means three 
and a half pounds of butterfat per hundred pounds. 
MR. VEEDER: I respectfully submit, Your 
Honor, that this is not relevant to any issue in 
this case. We will agree that alkali can be 
leeched out and may be a problem as to the right 
to use wat er for leeching but I do have difficulty 
in this phase of it and I think it is irrel evant , 
Your Honor, to any issue in this case . 
THE COURT: Mr. Price? 
MR. PRICE : Your Honor, I believe his 
calculations will work through and he will be able 
to depict how this is affected in the ground and 
why you appl y excess water on the surface of the 
ground to work to the bottom of the ground , how 
the alfalfa roots work in this kind of situation 
and I don ' t believe it will take an excessive amount 
of time. 
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THE COURT : Well, proceed. 
A We have solids , non- fat, eight percent. 
Q If you can just work right along as rapidly as 
you can, Mr . Walton . 
A Yes . Of that we have six pounds left of mineral . 
Approximat ely four pounds of that is calcium , 
leaving t wo pounds for salt, trace mine r al s and 
other . 
Now , each cow, each day that is giving a 
hundred pounds must have four pounds of cal c ium. 
That calcium must be in the form of organic 
calcium. She cannot eat ordinary calcium carbonate 
and get any good out of it . So we come over here 
to alkali ground. I took soil samples of the 
ground , sent them to the Washington Stat e Unive r s i ty . 
Th ey a na lyzed t h em , sent back the chemi cal analys i s. 
I also took a sampl e of Omak Lake . 
Q Omak Lake water? 
A Yes . The chemical analysis of the soil that I 
had and the chemical analysis of Omak Lake was 
exactly alike except a slight change in proportion . 
Now, those four chemicals consisted of the 
majority of these chemicals . When you have a l kali , 
they occur in the first two feet of ground . If 
the pH is h i gher than 8.5 , you have a burning of 
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the plant . You cannot get them to grow . To 
overcome that, you put on somewhere between three 
and four inches of water . When that happens , you 
do have puddles of water standing on your ground. 
That is an excess of water. 
Now, what happens, these salts start down like 
that . This ground becomes less alkali by putting 
on ammonium sulfate. The sulfate will neutralize 
any alaklis left. You have ammonia which furnishes 
nitrogen to help the plant start. Now, by planting 
your alfalfa here, they start sending down roots . 
Approximately at the end of three years those roots 
will be down 15 to 20 feet . When that occurs , you 
do not need any more excess water . This plant will 
grow on the same amount of water that it would 
any p l ace e l se. 
Q Is that also providing the calcium the cow needs at 
that point? 
A Now, you do have an excess of calcium. It ' s still 
there. The plant is able to take that up and put 
it into the leaves and the hay . At that point this 
particular hay is richer in that calcium that you 
need for your cow than it would be than if it came 
off of just ordinary land with a pH of 7 . 
Q Thank you . 
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When Boyd came back, your son, Boyd, came back , 
did he take over operation of the dairy? 
When your son, Boyd, returned to the farm, did 
he take over operation of the dairy at that time or 
did you continue to operate? 
A We had an agreement. He started to take over 
certain parts of the operation and I gradually 
turned over the entire management. 
Q Were you required to give up the work at the dairy? 
A Did what? 
Q Were you required to give up work at the dairy? 
A I didn't 
Q Were you required to give up your work on the farm? 
A Most of i t. 
Q Why was that? 
A I had a very serious eye operation and Dr. Thorn 
at the Eye & Ear Hospital in y'Jenatchee told me 
that I would never be able to ride anything that 
vibrated without tearing the retina loose in that 
eye again. 
Q So, after that, then, Boyd eventually took over 
complete operation of it? 
A That is right, yes . 
Q Do you still reside on this area? 
A Yes. 
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Q On the property. 
I want to go back to the fish for just a minute . 
Today are there fish in the stream, in the No 
Name Creek stream? 
A Did they what? 
Q As of today , are there fish , are t here trout in the 
No Name Creek stream on your property? 
A No . 
Q And why is t hat? 
A They were there until the creek dried up last 
summer . 
Q At the end of the irrigation season last year, 
the springs, the flow, surface flow of No Name 
Creek completely stopped? 
A Completely dried up. 
Q And it was at that time that the fis hery died out? 
A Yes. 
Q Mr. Walton, you are familiar with Omak Lake, I take 
it? 
A Yes. 
Q And when you first came onto the property in 1948 , 
was the level of the lake lower or higher than it 
is today? 
A It was lower . 
Q Do you have any idea how many feet lower? 
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A I can give the number of feet from the shoreline 
as of now and then, slanting out . 
Q Just approximation. 
A Approximately, there would be ten, ten feet 
difference, more sand when I came, on the shore l ine 
than there is now. 
Q You are measuring it on the shoreline? 
A Yes. 
Q I believe that is all the questions I have a t this 
time, Mr. Walton, except one . 
I may have left a misimpression yesterday in 
my questioning. You said you were involved in an 
accident. Was that accident your fault? 
A That was an accident, just a human error . 
Q Was that your error? 
A No. 
Q Were you the one who stopped it, corrected the error? 
A Somebody simply opened the wrong valve and we had 
the radioactive gas blowing out into the room. I 
happened to be standing right close to it. I 
reached up , pressed the button and turned on the 
blowers to clear the air out of that room. I 
reached up, held my nose so I couldn't breathe, 
stepped in, shut the valve off . 
Q Where was everybody else? 
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A They ran. 
MR . PRICE: That is al l I have . 
Thank you, Mr . Walton . 
THE COURT: Mr. Mack, do you have cross-
examination? 
7 CROSS- EXAMINATION 
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Q Mr . Walton, when did the State trap the beavers . 
that you testified to? 
A I couldn ' t give you the exact year. Somewhere 
around 1952. 
Q And you t estified about the family named Moomaw 
in this area . To your knowledge, were t hey Indian? 
A They were. 
Q In 1950 can you recall if there was any irrigation 
north of you in the valley or south of you in the 
valley? 
A There was none . 
MR . MACK: Thank you. Those are all the 
questions I have. 
THE COURT: Mr. Burchette or Mr. Sweeney? 
MR . BURCHETTE : Just a couple, Your 
Honor . 
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CROSS-EXAMINATION 
BY MR. BURCHETTE: 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Mr. Walton, if you can ' t hear me or don ' t understand 
my question, please feel free . 
I wil l. 
Mr. Walton, what fields were being irrigated in 
1948? You testified yesterday . What fields were 
being irrigated on your lands in 1948? 
In the summer of 1948? 
Yes, that were being irrigated at that time? 
That was the year that I bought the place. 
Exactly. 
Now, - -
MR. PRICE : Do you want this? 
MR. BURC HETTE : Perhaps, yes . 
Excuse me, Your Honor . 
Let the record reflect that we are referring 
to Defendant 's Exh ibit T- W. 
Go ahead, Mr. Walton. 
If you recall, the year of 1948 we had the great --
the greatest runof f in this country that they have 
had for a hundred years. Omak Creek come down through 
here for ten days or more . It washed out the upper 
end of this ditch, came down here, washed it 
completely out . Whatever pump or whatever was used 
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to irrigate this field was either moved or washed 
out. 
Q When you say this field, Mr. Walton, you are talking 
about the fields marked lOA . 
A This field r~ght here, and they had done nothing 
to repair that. These fields were planted in rye 
and probably one reason the place was put up for 
sale, because that did occur. 
Q In addition to that field right there, and we are 
talking about the summer of 1948 . 
A 1948. 
Q Okay. This field was not irrigated; is that 
correct? 
A That is correct. 
Q Because of the washout. 
A (Nodding yes . ) 
Q Were there any o t her lands that were being irrigated 
at that time? 
A This land --
Q When you say this land, you would be referring to --
A This green part here. 
Q Which is marked as 15A; is it not? 
A Yes. 
Q Okay. 
A It had been irrigated from this ditch and it had 
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been washed out and there was still remnants of 
a ditch here and remnants of a ditch here that 
had been used. 
Q Okay. Thank you . 
MR . PRICE: Your Honor, I don ' t believe 
the witness completed his answer in terms of the 
lower field that he indicated was being irrigated 
from the spring when he came on the property . 
THE COURT: I don ' t think he was asked 
about that. 
MR . BURCHETTE : Well , Your Honor , I 
asked what fi elds were being irrigated and maybe 
I should clarify it and say, served with irrigation 
works in 1948 . 
MR. PRICE : I just wondered if maybe he 
didn't--
THE COURT : Go ahead. 
HR. BURCHETTE : I think perhaps he has 
answered the question . 
Q A follow- up to that, Mr . Walton, would be, how many 
acres were being irrigated on those two pieces of 
land that you just described to me, how many total 
acres did those lands comprise? 
A That would be in the neighborhood of 20 acres . 
Q 20 acres? 
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A Yes. 
Q Thank you . 
Mr. Walton, do you have any personal knowledge 
about anyone having made any uses of water other 
than the Whams and the Moomaws? 
A In what period of time? 
Q During - - when you bought the property . Do you 
have any personal knowledge that anyone other than 
those two families used water for irrigation on 
your property? 
MR . VEEDER : I object, Your Honor, because 
the response to this would have to be purely 
hearsay . 
THE COURT : He is asking if he had any 
personal knowledge. That is not hearsay . 
MR . VEEDER : He was not on the land until 
1948. 
THE COURT : He can answer. 
That's what youre asking about , is 1948? 
MR . BURCHETTE : (Nodding yes. ) 
A Can you put that question into a definite time 
period? 
MR. BURCHETTE : Your Honor, I think for 
the sake of simplicity, I will strike the question 
and move on to something else, because I can see 
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what Mr . Veeder is talking about. Perhaps he is 
right that it would be something outside of Mr. 
Walton ' s knowledge if he only came to the property 
in 1948. 
Q Mr . Walton, when you purchased the property , did 
anyone tell you that you had a water right ? 
A No. 
Q Did the Colville Confederated Tribes or the federal 
government or anyone acting in any kind of official 
capacity for those two entities, did they tell you 
that you had a water right of any kind? 
A None whatsoever . 
Q After you moved onto the property, Mr. Walton , did 
anyone ever complain to you in the lower allotments 
that they did not have enough water to satisfy 
their needs? 
A Anyone personal? 
Q Yes, sir . 
A Any personal farmer? 
Q Yes , sir. 
A None . 
Q By the way, Mr . Walton, yesterday when you were 
testifying about your employment at Oak Ridge, you 
were employed by a private firm, were you not? 
A That is rather hard to answer. I might have to 
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do a little explaining. 
Q Please go ahead. 
A The United States Government was controlling the 
whole thing, security, police force. They were 
building Oak Ri0ge as a city, but they had 
subcontracted the management to Carbide and Carbon 
Chemical Corporation. Now, the federal government 
controlled . They had their own men. Colonel Tamrow 
[phonetic] was second in charge, lived next door to me. 
Q But you were actually employed by a private firm 
under contract to the federal government ; is that 
correct? 
A Yes, my checks ·that I received for my work had the 
Carbide and Carbon Chemical Corporation . 
Q Okay. Thank you very much, Mr. Walton . 
MR . BURCHETTE : I have no further 
questions, Your Honor. 
THE COURT: .Hr . Veeder on cross? 
MR . VEEDER : Yes, just a few , Your Honor. 
May I approach the witness, Your Honor. 
THE COURT : You may. 
CROSS-EXAMINATION 
BY MR . VEEDER : 
Q Mr. Walton, I hand to you --
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MR . VEEDER : I would like to have this 
marked as an exhibit , Colville Exhibit 38 , p lease . 
I ··hand to yo~ a copy of an application for a permit 
submitted to the State of Washington seeking to 
appropriate water from Omak Creek and it is presented 
by Mr . Wilson William Walton and William Boyd Walton. 
I ask you to look at that application a nd state into 
the record your knowledge, if anything , about that 
application . 
This application was made in 1969? 
By you? 
It says water from Omak Creek . 
Right . 
It also says it was rejected . 
THE COURT: Counsel, is that a groundwater 
application? 
MR . VEEDER : No , it is surface water, Your 
Honor . 
I don't recall ever making an application. The onl y 
application I absolutely recall is an application I 
made to the State for a water right in 1950 . 
Well 
MR . PRICE : I think, Counsel, if it is 
any assistance , Mr. Boyd Walton can identify that 
document. 
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MR . VEEDER : Well, then I will hold 
f urther questions for -- he is going to be called; 
is he not? 
MR . PRICE : Yes. 
MR . VEEDER: We will just withhold this 
then. 
That wil l be all, Your Honor. 
THE COURT: Any redirect, 1>1r . Price? 
MR. PRICE: Briefly, Your Honor. 
REDIRECT EXAMINATION 
BY MR. PRICE : 
Q Mr. Walton, r..rr. Burchette asked you the number of 
acres being irrigated out of the diversion works 
on the northern part of your property when you 
came on the property and you responded some 20 
acres ; is that correct? 
A That is correct. 
Q Was there property also being cultivated in the 
southern or the middle portion of your property 
when you purchased it? 
A There was . 
Q And would you step to the Exhibit T-W and indicate 
where that is, please . 
A That was this piece of ground right here enclosed 
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in the green. 
Q You are pointing to Defendant ' s Exhibit T-W and 
the area that is adjacent to a number, 25A? 
A That is right. 
Q And it is marked with a green dashed mark? 
A Yes . 
Q And the number of acres being cultivated there were 
how many? 
A At that time there was about 10 to 12 acres. 
MR. PRICE : That is all I have. 
THE COURT: Mr . Burchette . 
MR. BURCHETTE : Your Honor, if I might. 
RECROSS-EXAMINATION 
BY MR. BURCHETTE : 
Q That acreage that you have just now referred to, 
Mr. Walton, was that the acreage that was sub-
irrigated at the time you purchased the property? 
A No, that was flood irrigated, not sub-irrigated , 
but flood irrigated from a channel coming down 
from this spring . 
Q You testified to one of my earlier questions that 
in the upper areas there was approximately 20 
acres, I believe you said, irrigated? 
A Yes. 
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Is that correct. So in addition to the 20 acres , 
you are now saying that there is an additional 1 2 
acres 
10 to 12 acres, that is right . 
So, a total, an estimated total of 32 acres ; is 
that correct? 
Yes . 
Okay. 
MR. BURCHETTE : Thank you, Your Honor . 
THE COURT: You may step down , Mr . Walton . 
Thank you. 
Mr . Walton you ' re all through . 
(Witness is excused . ) 
MR. PRICE : Thank you, Mr . Walton. 
Call Boyd Walton to the stand . 
WILLIAM BOYD WALTON, a party hereto, being first 
duly sworn on oath, testified 
as follows : 
THE CLERK OF THE COURT : Would you please 
state your full name to the Court. 
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DIRECT EXAMINATION 
BY MR . PRICE : 
Q Boyd , how old are you? 
A 35 . 
Q And wh ere were you born? 
A Fairb a nks, Ala ska. 
Q An d in what year were you born? 
A I 42 • 
Q I take it you resided on the Walton propert y in No 
Name Creek Valley from the time that your father 
moved onto the property? 
A Since 1948 , yes. 
Q Where did you go to school, secondary school? 
A I went to grade school at St . Mary ' s Mission . 
Q Through what grade? 
A l through 6. 
Q Did y ou complete high school? 
A I comp l eted high school in Omak. 
Q Did you attend college? 
A I attended college and graduated from Washington 
State University in agriculture . 
Q In what year would that have been? 
A 1964. 
Q Did you serve in the Service at any time? 
A I served as an officer in the United States Army . 
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Q Where would that have been? 
A In Oklahoma and Korea. 
Q When were you in Korea? 
A '65 and ' 66. 
Q What was your grade or position in the military? 
A Lieutenant . 
Q What kind of service were you connected with? 
A I was a nuclear employment officer. 
Q When did you return to the Walton property? 
A In the fall . I completed the service in 
September of '66 and then came back home. 
Q All right, and why did you return to the home 
property? 
A Because I always liked agriculture and wanted to 
continue in it. 
Q Do you have a recollection in your younger years 
of the farm property in terms of the No Name Creek 
setting? 
A Yes, I do. 
Q Did you ever fish in it, No Name Creek where it 
crosses your property? 
A Yes, I did. 
Q And were there fish in that creek up until this 
last year? 
A Yes, there have always been fish in the creek until 
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last fall. 
Q Are you married? 
A Yes, I am. 
Q And when were you married? 
A 1967 . 
Q And your wi f e is Kenna Walton? 
A That is correct. 
Q And where did you meet her? 
A She was a teacher at the St. Mary ' s Mission . 
Q That is the St . Mary ' s Mission we referred to that 
is located in the No Name Creek Valley? 
A That is correct. 
Q Do you have chi l dren ? 
A Yes, I do. 
Q How many. 
A Four. 
Q Do they reside with you on the farm? 
A Yes, they do . 
Q When you returned to the property - - was it 1966 
or ' 67? 
A Fall of '66 . 
Q Would you describe for the Court the extent of 
irrigation that was bei~g employed at that time? 
A At that time my Dad was irrigating with three pumps 
out of the creek , two five ' s and a twenty. 
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Q All right. Would you ga to Defendantts Exhibit T-W 
and locate those for us, please, by the X marks 
and the numbers that correspond to them. 
A He was irrigating with a five horsepower pump in 
Section 21 , approximatel y 20, 22 acres. He was 
irrigating with another five horsepower pump in the 
same section located right below the house , 
appro ximately 15 acres. He was irrigat ing 
approximately 30 acres from the creek adjacent to 
the pond. 
Q Were those pumps all drawing water from s urface 
flow of the stream? 
A They were . 
Q And how many acres were being irrigated, and I want 
you to include that wh i ch was being pumped, any 
flood irrigation, any spring flow irrigation that 
was there when you returned to the property. 
A I returned in t he fal l and it was after irrigation 
seaso n was over with . 
Q All right . Would you describe it, then , a s you 
remember it preceeding t he fall. 
A I remember picking up irrigation pipe out o f the 
22 acres here , out of the 30 some acres here. 
Q Now, you are going to have to say where "here " is. 
A Okay. Picking up irri gation pipe from t h e field. 
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Q That is marked as what on Exhibit T-W? 
A It is marked as ten acres and 12 acres . 
Q All right . 
A And also pipe out of the fields marked as 15 acres 
and 7 acres and pipe out of the fields marked as 
25 acres. 
Q Was there any irrigation, any flood irrigation 
being employed at that time? 
A I ' m not completely positive. There was a ditch to 
the upper end of this field here marked one acre. 
Q Okay. What did you do when you came back to the 
farm? Did you t ake over t h e operation? Did you 
operate jointly with your father? How did that 
work? 
A I did all of the hard work and he did all of the 
supervision. 
Q Did you undertake more of this supervision a l ong 
with the physical labor as time went on? 
A Yes, I did . 
Q And did you make any changes in the dairy operation 
after you came back to t he property? 
A Yes, I did. 
Q And at the time you came back to the property what 
was the size of the dairy herd, as you recall? 
A Within a month of when I arrived, it was down to 
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around 20 cows. 
Q Do you have an opinion whether your father was ailing 
at that time? 
A He was not doing any work at that time . 
Q Do you know whether or not he was looking to you 
to take over the operation? 
A He was . 
Q Did you attempt to replenis h that herd? 
A Yes, I did . We had a nitrate poisoning problem in 
the herd at that time and was never able to locate 
what caused it and I repl aced probably most of the 
cows within t he next year . 
Q How did you do that? Where did you get the money, 
where did you get the cows? 
A Obtained a l oan from the bank. 
Q How much? 
MR. SWEENEY: I don ' t think this is 
relevant . 
THE COURT : Sustained. 
Q (By Mr . Price) Where did you obtain the cattle? 
A From the coast . 
Q What kind o f cows were they? 
A Holsteins . 
Q And what s ize of herd did you replace -- what was 
the size of the replacement herd? 
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We quickly got up to around 50 or 60 milking cows. 
And what is the size of the that would have been 
in ' 68? 
·' 67. 
' 67? And what were you doing with the milk, to whom 
were you selling it? 
We were selling it to Metamore Dairy in Omak. 
How much of the milk supply were you supplying for 
the dairy? 
Approximately a third. 
What is the present size of the dairy herd as of 
today? 
Presently I ' m milking 42 cows . 
And are you still associated with the Metamore Dairy? 
No, I ' m not . 
What do you do with your milk? 
I bottle it myself and retail it myself in Omak. 
I asked you what acres were being irrigated when 
you came back to the property . Can you tell me 
approximately how many acres that was that was 
being irrigated by your father , to your knowledge , 
at that time? 
Around 65. 
Okay. Did you make any changes in the irrigation 
practices from the time you came back to the property? 
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A Yes, I did . 
Q And what were they? 
A Let ' s talk about a period of years . 
Q Okay. When did you first undertake any changes in 
the irrigation? 
A ln 1968. 
Q What did you do in 1968? 
A I quit using the two five horsepower pumps that 
were pumping from the creek and put in --
Q Hold it . You're talking about Defendant 's T- W? 
A Yes, I am . 
Q You discontinued using which pumps? Would you refer 
to some numbers that adjoin those pumps . 
A Five horsepower pump that was used from 1950 through 
1968. 
Q Okay. 
A And the five horsepower pump in the location where 
it was used from 1963 through ' 68. 
Q All right . 
A I discontinued using those pumps and put in an 
irrigation well located at my northern boundary . 
Q All right . Is there any designation on that exhibit 
that locates that irrigation well? 
A Yes , it says five horsepower pump , 1950 to 1952 
and the irrigation well was located within ten feet 
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of that location . 
Q All right. That was in 1968? 
A Correct . 
Q And what fields did that well service, then? 
A I also put in 5200 feet of mainline, buried mainline, 
and the service field ' s marked 10 acres , 12 acres , 
1 acre , 7 acres , and 15 acres . 
Q Okay. Now, that was in '68? 
A That's correct . 
Q All right . Following ' 68, did you make any other 
changes in the irrigation practices? 
A Yes, I did. 
Q And what would those have been? 
A In 1967 I developed a method of flooding six acres 
in the lowest fields located on my property . 
Q That is on Exhibit T-W and it is designated by a 
field which has what? 
A Six acres on it. 
Q And how would you flood irrigate that? 
A I placed a culvert in the creek and I was able to 
put a board in front of the culvert with holes in 
it to part the flow of the creek at that position . 
Q All right . What other changes, if any, did you 
make in the irrigation system? 
A I put in a culvert out of the creek and surface 
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flowed part of the creek through an open ditch to 
the northern end of my sump pond . 
Q All right . Would you take a pen and on Exhibit T- W 
mark a "C" at the point where the culvert commences 
and an "S" where the sump is located . 
On Exhibit T-W , the culvert is at a point where 
it shows the creek branching in , so to speak , o n 
Exhibit T-W; is that correct? 
A That is correct. 
Q Was the sump already in? Had your father dug out 
the springs? 
A Yes, it was already in. 
Q And so you could divert water from the surface flow 
into the sump area? 
A That is correct . 
Q Was there a return flow from the sump area back to 
No Name Creek? 
A Yes , the.re is . That is the purpose I put the ditch 
in because with my father's system , there was nothing 
to do with - - if you put in excess water into the 
sump, there was no place for it to go but flood out 
in the field. By using the ditch as a return flow, 
there was no wastage of water with this method . 
Q Okay. Is it a correct statement that water that 
you do not use, it does return to the No Name Creek? 
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A That is correct. 
Q What fields were serviced from the sump area? 
A Are or were? 
Q Are. 
A At the present, I'm irrigating field marked 25 
acres, 3 acres, and 20 acres . 
Q Are you presently irrigating the areas denominated 
as lA on T-~V? 
A Yes , I'm irrigating that . 
Q How do you irrigate that? 
A By flood irrigation. 
Q There is a field marked 20A on Exhibit T- W. Have 
you described how that field is being i r rigated? 
A No , I have not . 
Q Would you tell the Court how that field is be i ng 
irrigated. 
A Located on the main line , right next t o t h e 20 
horsepower i rrigat ion pump at the southern end of 
the sump there is a branch and a three- inch b uried 
plast ic line that runs along the road t he ful l 
length of that field, northerl y . 
Q Northerly. All right. And how does the water get 
- - is it pumped through this pipe? 
A Pumped through the pipe , by the one pump located 
here. 
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All right. Does that bring us up to date as to the 
fields that are being irrigated at the present time? 
That brings us up to date on the fields that are 
being irrigated. 
And when were all of those fields put under irriga-
tion? When did you complete putting a ll of those 
fie lds under irrigation. 
I believe in 19 74 . 
MR. PRICE : If I may approach the witness , 
Your Honor . 
THE COURT: You may . 
(By Mr . Price) Showing you what is marked Defendant's 
Exhibit JJ- W, can you identify that photograph, 
please . 
Yes, I can. 
What is it? 
It is my northernmost field located right here . 
The field on Exhibit T-W marked lOA ; is that 
correct? 
That is correct. 
And is there writing on the back of that photograph? 
Yes , there is . 
And does it purport to indicate the number of 
acres that you feel you are irrigating there at 
the present time? 
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A It reports the number of acres that Bill Bennett 
measured . 
Q All right, and who took the photographs? 
A I did . 
Q Can you identify Defendant ' s Exhibit BB-W? 
A Yes , I can . 
Q What is that? 
A It is the field across the creek from it marked 12 
acres located right here . 
Q On Defendant 's Exhibit T-W? 
A That is correct. 
Q All right , does it purport on the back to indicate 
the number of acres presently being irrigated in 
that area by you? 
A Yes , i t does. 
Q Defendant's Exhibi t II -- t>lho took that picture, 
excuse me. 
A I did . 
Q Calling your attention to Defendant ' s Exhibit II-W, 
can you identify that , please . 
A Yes , I can . 
MR . VEEDER : Counsel, may we have the date 
of those pictures? 
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THE WITNESS : Of this year. 
MR. VEEDER : Thank you. 
Q (By Mr . Price) Are those dates indicated on the 
back of the photo? 
A They are . 
Q Can you identi fy Exhibit II-W? 
A Yes, I can. ·It is the field locat ed right south, 
directly south of the house encompassing the green 
area . 
Q The green area on Defendant's Exhibit T-W? 
A That is correct. 
MR. SWEENEY: Counsel, does that have an 
acreage figure on the map? 
THE WITNESS : Yes , there is . 
MR. PRICE : It is lSA, Counsel . 
MR. SWEENEY: (Nodding yes.) 
MR . PRICE: I believe what the witness 
was attempting to indicate is that the green area 
encompasses less than the entirety of the lSA 
there . 
Q Can you identify Defendant ' s HH-W? 
A Yes, I can. 
Q Was that picture taken by you? 
A Yes, it was. 
Q What field does that depict on Defendant' s Exhibit 
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T-W? 
A That depicts the total entirety of the field south 
of the house marked 15 acres . 
Q All right . Can you identify Defendant ' s Exhibit 
RR-W? 
A Yes, I can. 
Q That was taken by you? 
A Yes, it was. 
Q March of '78? 
A That is correct. 
Q And does it depict a field on Defendant 's Exhibit 
T-W? 
A Yes, it does . It depicts the field directly 
across the creek from the one marked 15 acres , 
marked 7 acres, located just south of the barns . 
Q Can you identify Defendant's SS-W? 
A Yes , I can . 
Q Did you take that picture? 
A Yes, I did. 
Q March of ' 78? 
A That is correct. 
Q And does it depict a field on Defendant 's Exhibit 
T-W? 
A Yes, it does, the field marked 20 acres located 
north of the sump pond and irrigated by a two 
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horsepower pump at the sump pond . 
Q Can you identify Defendant 1 s Exhibit LL- W? 
A Yes , I can. 
Q And did you take that picture? 
A Yes , I did . 
Q March of 1 78? 
A That i s cor rect . 
Q Does it depic t a field on Defendant 1 S Ex h i b i t T-W? 
A It depicts one- third of the field . 
Q And whic h field is that? 
A It is the field marked 25 acres east of t he s ump 
pond irrigated by the pump on the sump pond . 
Q I call your attent ion to Defendant 1 s · KK- W and QQ- W. 
Do they relate to Defendant 1 s Exhibit LL- W? 
A Yes , the t h r e e pict ures represent the t ota l entirety 
of the f ield . 
Q Field marke d 25A on the Defendant 1 S Exhi bit marked 
T- W? 
A That is correct . 
Q Did you take those pictures? 
A Yes, I did . 
Q March of 1 78? 
A That is correct. 
Q Showing you Defendant 1 s Exhibit MM-W , did you take 
that i n March of 1 78? 
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A Yes, I did . 
Q Does that depict a field on Defendant ' s Exhibi t T- W? 
A Yes, it does . 
Q Which fie l d , p l ease . 
A Depicts the fie l d west of the road from the fie l d 
marked 25 acres a nd i t is a t h ree a c re field whi ch I 
irrigate from t he surface mainline from t he 20 
horsepo wer pump on the sump pond. 
Q You took that picture? 
A Yes , I did . 
Q Can you identify Defendant ' s Exhibit 00- W? 
A Yes, I can . 
Q Did you take that picture in March of ' 78 ? 
A Yes , I did . 
Q And doe s it depict a field on Defendant ' s Exhibit 
T- W? 
A Yes, it does . 
Q What fie ld, please? 
A The picture is o f a field adjacent to Omak Creek which 
I flood irrigated from -- excuse me . Adjacent to 
No Name Creek which I flood irrigated from No Name 
Creekand it is the southernmost field whic h I irrigate 
on my place . 
Q Designated in T- W as 6A? 
A That is correct . 
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Q Can you identify Defendant's Exhibit PP-W? 
A Yes, I can. 
Q Did you take that in March of 1978? 
A I wish to make a correction here. The last two 
pictures were taken March 29. 
Q Of 1978? 
A That is correct. 
Q I believe we were on this one. 
THE COURT: PP. 
Q (By Mr. Price) PP-W . You took that in March of 
'78? 
A March of '79 --March of '78, that is correct. 
Q Does it depict a field on Defendant's Exhibit T-W? 
A Yes, it does. 
Q Which field is that? 
A Depicts the field marked one acre to the west of 
No Name Creek. 
Q Okay. 
MR . PRICE: I would offer those exhibits 
at this time, Your Honor. 
THE COURT : Any objection to the exhibits? 
MR. SWEENEY: I glanced through these 
phographs, quite a number of photographs, Your Honor. 
On some of them there were some remarks on the back 
that I didn't think were appropriate and I'm not 
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sure if these were the ones . If I can just glance 
through these. 
THE COURT: Counsel, there seems to be a 
mix- up in the numbers. There is an exhibit BB-W? 
l1R . PRICE: I believe it W-W. 
THE COURT : V. 
MR. SWEENEY: Oh, it ' s V. 
MR. PRICE: We have one here, W - W that 
we just had the witness identify, Your Honor, Victor. 
MR. SWEENEY: Could I ask a couple of 
questions on voir dire? 
THE COURT: You may. 
VOIR DIRE EXAfvliNATION 
BY MR . SWEENEY: 
Q Mr. Walton, the acreage figures that appear on the 
back of the photographs , these correspond pretty 
much to the acreage figures appearing on your 
proposed Exhibit T? 
THE COURT: T-W. 
MR. SWEENEY : T-W. 
A The acreage figures on the back of the photographs 
are what Bill Bennett indicated were the acres, 
with a planimeter. Is that the instrument that 
measures on an aerial photograph? Measures which I 
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have marked on the map are those which I figured 
out mathematically. They correspond . The total 
corresponds very close. 
Q Between the two. 
A Between the two. 
Q And the acreages , Nr. Bennett planimetered from an 
aerial photo that was in the SCS office? 
A That is correct . 
Q And you told him where the boundaries were for the 
field and he planimetered those? 
A I told him where the boundaries were. He planimetered 
them and then walked over the land. 
Q I see . Okay. 
THE COURT: Any other voir dire or 
questions on the proposed exhibits? 
MR. SWEENEY : I have one more, I think, 
Your Honor. 
Q Proposed Exhibit II-W has written on the back of 
it 6 . 9 acres and as I understood the testimony 
when it was introduced, it was purporting to show 
a photograph of the 15 acre field that lies on 
the exhibit. 
A That is correct. That is an additional picture, 
you might say. There is two pictures in the same 
field. One you cannot see very good, and in 
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figuring out the total figures, you do not use that 
6.9 acres. 
Q That is included within the 15 acres? 
A That is correct. 
Q And you are estimating on the 6 . 9. The photograph 
shows 6.9. 
A That is Bill Bennett's estimation. 
Q That this photograph depicts 6.9? 
A I cannot see the photograph . 
Q I'm sorry. 
MR. SWEENEY: If I may approach. 
A The 6.9 acres is a figure that Bill Bennett gave 
me on this field . 
Q I thought that field had 15 acres . 
A Okay. This represents the field marked in the 
green, the section of the field that says 15 acres. 
Q So, it is merely the portion marked in green? 
A That is correct. 
Q I see. 
MR. SWEENEY : I think that is all the 
questions I have . 
I have no objection . 
MR. VEEDER : Your Honor, the Tribes are 
in this position : We have asked Mr . Bennett to 
deliver to us the material that he developed . I 
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haven ' t received it yet. I expect to get it . 
Our people will have to check these out and I 
would like to refrain from making any agreement 
or disposition of these, of our position in that 
regard until we get it . 
MR . PRICE : The information is here in 
the courtroom. 
MR. VEEDER : Then we can do it over the 
noon hour, Your Honor. 
THE COURT: Let's do it right now or we 
are going to loose track of these. So the Court 
will take a 15 minut e recess at the present time. 
THE BAILIFF: All rise. The Court is 
in recess for 15 minutes. 
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THE BAILIFF: All rise. Court is reconvened 
following recess. Please be seated. 
THE COURT: lllle had pending an offer on 
certain photographs. 
MR . VEEDER: Well, Your Honor, we have a 
field map here that was presented to us as the 
acreage of the Walton properties . It was g i ven t o 
us on December 9, 1977. 
We find a large disparity between the acres that 
have been put on the map up there and on the 
photograph. I have to say this, we can't agree to 
having these pictures and acreages go in under the 
circumstances because of these broad variances. 
THE COURT: But , Counsel , isn ' t there 
already in the record the testimony of Mr . Bennett 
as to these acreages . Whether you agree with them 
or not, that is already in the record; isn't it? 
MR . VEEDER: Well, --
MR. PRICE: Wouldn ' t that go to cross-
examination, in any event , Your Honor? 
THE COURT: Right. My point is, your 
objection as to the discre pancy in acreage that 
appears on the back of the pictures is something 
that is already in the record. 
MR. SWEENEY: If I may interject, I don't 
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think that testimony is in the record . I don't think 
Mr. Bennett testified as to specific acreages, in 
his case in chief. I think the way it is coming in 
now is through Mr. Boyd Walton who is testifying 
that he took and outlined some fields on an aerial 
photograph and Mr. Bennett then planimetered those 
areas, but I don't think in Mr. Bennett's case in 
chief is there any testimony as these acreages that 
is coming through Mr. Walton who said Mr. Bennett 
did it. 
THE COURT : Well, am I incorrect in recall -
ing that Mr. Bennett testified as to the acreages, 
not field-by-field particularly, but I am concerned 
with the totals. 
MR . SWEENEY: Well, I don't recall it, 
but I could be mistaken as to that. 
THE COURT: Do you recall, Mr . Price? 
MR. PRICE: Looking at the shaking head 
over there, it would appear that he did not. 
THE COURT : All right. Very good, then. 
So, I think either I should at this time deny the 
admission or else admit them with the deletion of 
the acreage figures on the reverse side of the 
picture. 
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briefly, Your Honor, and if that doesn't c lear it up, 
then we can delete the references on the bac k of the 
photograph. 
THE COURT: Very good. We just as well 
get it cleaned up now. 
MR . PRICE: Mr . Bennett, would you please 
take the stand. 
THE COURT: Would you step down 
temporarily, Mr . Walton . 
(William Boyd Wa lton is 
temporarily excused.) 
WILLIAM A. BENNETT, having been recalled as a 
14 witness , having been previously 
15 sworn , testified as fol lows: 
16 DIRECT EXAMI NATION 
17 BY MR. PRICE: 
11 
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25 
Q Mr. Bennett, were you contacted by Mr. Walton 
recently in connection with assisting him in 
determining acreages he is irrigating on thi s 
property? 
A I was , in February of this mont h . 
Q Of t his year, you mean? 
A Pardon me. Of this year. The specific day, I don't 
have wi th me. 
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Q All right, and did you assist him in arriving at 
some acreages in connection with his irrigated fields: 
A Mr. Walton delineated on an aerial photo 8" to the 
mile, the areas that he was irrigating. I went out 
on his farm at a later date to see if I could 
authenticate these. In a few of them, because o f 
the time of the year, I could not tell the exact 
boundaries of the irrigation system because they 
were a line drawn through a field and I couldn't 
tell the difference in the irrigation, many times 
because of sub-irrigation being the reason. The 
crops were very similar. 
Q Then after walking on the fields, before or after, 
did you planimeter or whatever it's called, the 
aerial map that you had? 
A No, I planimetered the area when Mr . Walton was in 
the office the first time. 
Q All right. What document did you use? 
A I have an aerial photo here of 8" to the mile which, 
if the allotment immediately to the north of Mr. 
Walton is one-half mile, my scale also reads it to 
be one-half mile, which would authenticate the scale 
of the aerial photo in this area, and here on this 
aerial photo Mr. Walton delineated the areas he was 
irrigating and I ran them off vJi th a planimeter. 
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I ran them off at least twice and sometimes three and 
four times to be sure, to try to come out with an 
accurate area for the areas involved. I did carry 
them down to tenths of an acre. 
And did you give those figures to Mr. Walton? 
Mr. Walton took them. I never did even add them up 
to find out what the sum of them would be . 
But you did give those to Mr. Walton? 
Yes. He wrote them down himself . 
That is all I have. 
11 CROSS-EXAMINATION 
12 BY MR. SWEENEY: 
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Q As I understand it, Mr. Bennett, Mr. Walton came to 
you in February of this year. 
A Yes . 
Q And which Mr . Walton are we referring to? 
A I ' m talking about Boyd Walton, I ' m sorry. 
Q Boyd Walton. And he asked you to get out yo ur 
aerial photo showing the area that included his 
property? 
A Yes . 
Q And then he drew on that map lines showing where he 
said he had irrigated land? 
A Yes. 
Q And then you planimetered those? 
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A Yes, I planimetered those areas at the time and gave 
him the acreages. 
Q And you take sometimes three or four readings and 
then take an average; is that how you d id that? 
A Yes . Or if there -- Normally two, but if there is a 
discrepancy in the two readings I will take then 
maybe three or f our and eliminate the one which was 
in error. 
Q Have you hear Mr. Boyd Walton testify about the 
acreages reflected on his fields? 
A. Yes, I have. 
Q Do you know whether or not the acreages he testified 
to correspond with the acreages which you found? 
A I can't be sure because I wasn't exactly positive of 
which fields he was going to, and I didn't take out 
my aerial photo and check him through as he was 
going. 
Q I have one question which may not be voir dire , but 
if I could pose it to you. 
In the process of planimetering the areas 
pointed out to you by Mr. Boyd Walton, and looking 
at the p roposed exhibit, T-W, -- you see where it 
says fifteen acres? 
A Yes. 
Q And t hen there is a green l ine drawn through it, 
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around part of it? 
Yes . 
Did you planimeter portions within that fifteen 
acres, or just the fifteen acres? 
The area that I planimetered added up to fifteen 
acres. 
And you didn 't break it down in between? 
I just followed the boundary which was indicated 
to me . 
I see. 
MR. SWEENEY: That is a ll the questions. 
THE COURT : Any fur t her questions of this 
witness? 
MR. MACK: Yes. 
THE COURT: The State. 
MR. MACK: Just one, Your Honor. 
17 CROSS-EXAMINATION 
11 BY MR. MACK: 
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Q In doing this work, Mr. Bennett, did you use 
normal and acceptable procedures in your work? 
A I used the procedures I have been trained with. 
Q And those are the ones you have used in your work 
with the Soi l Conservation Service? 
A Yes . 
THE COURT : Mr. Veeder? 
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Q Well, Mr. Bennett, the material that you are 
showing 
MR. VEEDER: May I approach this. 
Do you intend to offer this into evidence, 
Mr. Price? 
MR. PRICE: No, I do not. 
That is the property of the Soil Conservation 
Service. 
MR. VEEDER: I am looking at the aerial 
that is unmarked. Well, I will just go ahead, then. 
Q You had a fifteen-acre plot down there south o f the 
house; i sn't that correct? 
A That is true. 
Q And now, does that conform with the fifteen acres, 
that same, and is this the comparable acreage here? 
Is that the comparable area? 
A I would say that it is in the same area. 
Q But it doesn't conform; does it? 
A It doesn't appear to me to exactly conform to it, no. 
Q So there would be a variance in acreages; isn't that 
right? 
A The area that I have here is fifteen acres. 
Q But 
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A As far as --
Q We don't know 
THE COURT : Just a moment . 
Q (By Mr. Veeder) Excuse me. I beg your pardon. 
Go ahead. 
A As far as I can read from the planimeter it is 
fifteen acres. 
Q But it doesn't conform with what we have appearing 
here on Mr . Walton's map there designated T-W ; isn't 
that correct? 
A It looks to me like it is o ff slightl y in area. 
MR. PRICE: We are not offering T-W as an 
aerial photograph, but as a freehand drawing of the 
area with the witness to testify as to how many 
acres he believes he is irrigating in that area. 
It is not intended to be planimetered. 
MR . VEEDER: Well , I'm going to have to 
object to this, Your Honor. I believe t hat there 
are --
THE COURT: Well, Counsel, I am satisfied 
this is much to do about nothing in the whole 
picture of the issues of this lawsuit. These 
pictures and the acreages merely show what the 
witness has already testified to, and which is in 
dispute, and I understand that. So, I am going to 
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admit the following sub-series of the W series : 
AA , HH , II, LL, MM . 00, PP, QQ, RR, SS, VV. I guess 
that's it. 
MR. SWEENEY : JJ is al so included . 
THE COURT: I didn't have a JJ. 
MR . PRICE: That was the first one, I 
believe that we had asked to be identified. 
THE COURT: Relates to '"hat field? 
MR. PRICE: The field north of the house. 
MR . SWEENEY: Ten-acre field. 
~-1R. PRICE: 10-A on Exhibit T-W. 
THE COURT: Well, the prob~em may be that 
I read that as an A. Maybe I misunderstood. It 
sho uld be JJ , because I note the y both have the 
·field 10-A. 
MR . PRICE: It should have been JJ . 
THE COURT : So , JJ will be admitted 
instead of AA. 
(Defendant Walt on Exhibits 
HH- W, II- W, JJ-vv, LL-W, MM-W, 
00-W, PP-W, QQ-W , RR-W, SS-W, 
vv-w are admitted.) 
MR . PRICE: Thank you, Your Honor . 
Thank y ou , Mr. Bennett. 
MR. VEEDER: I t h ink we are going to have 
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to ask Mr. Bennett to leave that with us so we can 
have it reproduced and the other material that he 
brought in and we will reproduce it and give it back 
to Mr. Bennett. We will assure him of that. 
THE WITNESS : Your Honor, I believe that 
since these are official documents of the Soil 
Conservation Service, that I can only have this done 
under Court Order. 
THE COURT: For what purpose do you want 
this? 
MR. VEEDER: Well , Your Honor, these areas 
are at variance and I think they become extremely 
important. I realize that the principal issue he re 
is whether Mr. Walton has any right to use of water 
at all, but we now move into an area of whether 
t hese lands were irrigated, by whom, when they were 
initiated, and by how much. 
THE COURT: Well, I'm going to deny your 
request. 
You may step down , Mr . Bennett. 
Walton. 
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Q Mr. Wal ton, in addition to the surface f low of 
No Name Creek, are there springs that occur within 
the boundaries? 
A Yes, there are. 
Q And would you go to Defendant's Exhibit T-W and 
with the SP, i ndicate t he locations of these 
various springs. 
Mr. Walton, you have designated t he spring 
areas as I have requested. 
A Yes, I have. 
Q And how long, to your knowledge, have those spring 
areas existed on your property? 
A Since 1948. 
Q Do they continue to exist today? 
A Yes, they do. 
Q And the Tribe ' s testimony on their Plaintiff's 
Exhibit No. 7 has a substantial portion of your 
property marked in red on that exhibit ; is that not 
correct? 
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A That is correct. 
Q And were you here when they testified that that 
indicated an aquiclude to them? 
A Yes, I was. 
Q And do the springs that you designat ed on Defendant's 
Exhibit T-W occur on the surface of what appears in 
red within the boundary l imits of your property on 
Plaintiff ' s Exhi bit dash 7? 
A The first s p ring I have indicated is located right 
on the boundary of t he green/red . The rest of them 
fall south of that boundary. 
Q In the red area? 
A That is correct . 
Q I believe you testified, and maybe others, that the 
·flow of No Name Creek discontinued across your 
prop erty at the end o f the 1977 irrigatio n season. 
A That is correct. 
Q Can you tell me what happened to the s prings at t he 
end o f t he 1977 irrigation season, if you know? 
A I have marked -- one, two, three, four , five -- I 
have marked six springs on my map. The other f ive 
continued to flo w. 
Q What do you mean " the other f i ve"? 
A The first spring is the source o f No Name Creek 
which is located to the west of my barn and that was 
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the one that went dry. 
Q That is the most northerly SP you marked on Exhibit 
T-W? 
A That is correct. The other five continued to flow 
and I have never known them at any time to be dry . 
Q Mr. Walton, you are familiar with Omak Creek ; is that 
not correct? 
A That is correct. 
Q You have to drive across the bridge over it every 
time you go to and from your place ; is that correct? 
A That is correct. 
Q Have you ever known the surface flow of Omak Creek 
to come down the No Name Creek chanel? 
A Yes, I have. 
Q And would you tell the Court when and on how many 
occasions, please. 
A There have been numerous occasions that it has come 
down . 
Q Would you try and take this in chronological order, 
p lease, if you can. 
MR. VEEDER : I have a continuing objection 
on this, Your Honor . I j ust want it to remain. 
A I t came down in '69, during - - at this time o f year. 
It came down in 1953 approximately the s ame time of 
y ear. It came down in 1 970 when Biles-Coleman Lumber 
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Company turned it down for approximately ten days, 
approximately a week . 
Q The two times you a l luded to before Biles-Co l eman 
turned it down , were there any man-made diversions, 
to your knowledge, t o t urn it down? 
A There were none. 
Q To your knowledge, that was a na t ural occurren'Ce? 
A That wa s. 
Q Continue, please. 
A In 1971 it came do wn when the Tribe was pumping out 
of i t and came d own thro ugh our valley. 
Q Woul d yo u elaborate o n that a little bit . 
A They p l a c ed a pump in Omak Creek after t hey had 
asked my permission to run it down t o t he Lake. 
Q Would you give me a definite time peri od, what y ear 
and what mont h? 
A I t was in l ate win ter of 197 1 t hey asked my 
p e rmission, and as I recall, i t was throughou t the 
e n t i re summer of that year. 
Q Where was the pump locat ed, to your knowle dge , t hat 
was pumping out of Omak Cre ek? 
A It was l o cated on the creek approxi mately 25 yards 
to the west of the bridge which would cross Omak 
Creek in Section - - . 
Q Woul d you mark that point on Defendant's Exhibit T- IIJ 
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with the designation P for pump, p lease, at the 
approx i mate location of t he Tr i be's pump. 
A (Does so.) 
Q Wo uld you tel l me -- Would you tell the Court how 
you were approached or why you were approac hed and 
what a rrangements or agreements were entered into 
between yo u and the Tri be, if any, in connection with 
tha t diversion. 
A They approached me . They stated, and I can't 
remember who i t was from the Tribal Council. They 
at least stated t hey were f rom the Tribal Council, 
that t h e y wanted to run water from Omak Creek down 
through No Name Creek and I said i t was f ine as long 
as there would be no damage. They agreed to this. 
They put an approximately 20 horsepower pump in the 
creek and proceeded to. Got an easement from the 
REA to put in a power pole and proceeded t o pump 
water . 
Q Was any f ormal agreement ever entered into b etwe en 
you and the Tribe? 
A I think there was, but I'm not positive. 
Q On paper, you mean? 
A Yes. 
Q Was there a legal doc ument, an easement or something 
o f that natur e? 
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A I would have to look through my files. 
Q Do you have a recollection, general recollection, 
of there being such? 
A I believe there was a legal p iece o f paper I signed , 
but I wouldn't go on oath as saying that. 
Q All right. You say this pumping continued for the 
entirety of the 197-- what? 
A One. 
Q 1971 irrigation season? 
A That is correct. 
Q Did it continue longer than the 1971 irrigation 
season? 
A No, it did not. 
Q Did it start before the beginning of the 1971 
~rrigation season? 
A Started approxima tely the time of the irrigation 
season. 
Q All right. Did that occurrence ever occur again? 
A No, the pump was never used again. 
Q They did not pump in 1 972? 
A No, I do not think so. 
Q All right . Was there any other occasion that water, 
to your knowledge, from the surface flow of Ornak 
Creek carne down No Name Creek chanel? 
A Yes, there was. 
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In 1974 one night Joel Anderson who is a Tribal 
Game Warden for the Tribe came to me and asked to 
help me divert Omak Creek from coming down through 
our valley, which it was. He was concerned that the 
organic matter that it was carrying would destroy 
the eggs in the fishery at Omak , in the lower Omak 
Creek -- or the No Name Creek, I mean. 
Q Tell me when this occurredr What year are we 
talking about? 
A '74, I believe. 
Q He asked you to stop it from running down. 
A That is correct. V~Je took our tractor up there and 
worked well past midnight, if I recall. 
Q That has to assume there was water coming down prior 
to his coming to your house. 
A That is correct. 
Q How was it that water was coming down from Omak 
Creek into the No Name Creek chanel? 
A Due to ice jams. 
Q And this was occuring naturally as part of an ice 
jam in 1974? 
A That is correct. 
Q So you assisted the Tribe in that regard at that 
time? 
A Yes, I did. 
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MR. PRICE: If I may approach the 
witness, Your Honor. 
THE COURT: You may. 
Q (By Mr. Price.) Showing you, Mr. Walton, what is 
marked Defendant's Exhibit BB-W, can you identify 
that picture, please. 
A Yes, I can. This is the sump pond which my 20 
horsepower pump pumps from and the sump pond draws 
a major portion of its water from No Name Creek. 
Q Did you take that picture? 
A Yes, I did. 
Q And when was that taken? 
A March 27, 1978. 
MR. PRICE: I would ask for the admission 
of Defendant's Exhibit BB-W. 
If Counsel want to look again at all of these 
again maybe I will ask him to identify them all. 
MR. VEEDER: While you have them I will 
just go through them rapidly. 
MR. SWEENEY: I'm not sure which document 
or which photograph you're going to offer, but when 
I went through them there some that had some comments 
on the back that I woul d like to inquire, if you 
could ask Mr. Boyd Walton to tell us what is on the 
back as you go. 
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THE COURT: Identify them first and we 
will see. 
Q (By r-:tr. Price.) BB-W is the picture of the sump 
pond that you testified to? 
A That is right. 
Q On the back it indicates something. 
A March 27, sump pond. 
Q Defendant's Exhibit AA-W? 
A That is the spring located on my p lace. It i s the 
spring, second spring from the northern boundary 
which I have marked SP. 
Q Would you write AA-W next to that SP, please, on 
T-W. 
A On the back it says, "another spring next to the road 
measured at 14 gallons a minute. " 
Q Okay. Showing you what is marked Defendant's --
did you take that picture? 
A Yes, I did. 
Q 
-- z-w, can you identify that? 
THE COURT : Is that V, Victor? 
MR. PRICE : No, Your Honor, z -- Zebra --
-w. 
A Yes, I did take the picture. Yes , I can identify it. 
Q When was it taken? 
A March 27. 
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Q 1978? 
A That is correct, and it is a picture of the same 
spring from a different angle . 
Q Same spring as AA-W? 
A That is correct . 
Q Can you identify FF-W? 
A Yes, I can. It is a picture of No Name Creek, 
taken "March 27, 1978, by myself. 
Q At what location on T-W would that picture relate 
to? 
A You want me to mark on the map? 
Q Yes. 
A Approximately 25 yards downstream from what is 
considered the diversion to the sump pond and it 
says, "This is it. The great II 
Q Don't read that part, please. 
.HR. SWEENEY: Well, that ' s one of them 
I wanted to check, to object to. 
THE COURT: Well 1 we don't know what it 
is yet. 
MR. PRICE: Your Honor, it says 1 "This 
is the great No Name Creek," and I think probably 
it should be 
THE COURT: Should be deleted. 
MR. PRICE: We would ask that that be 
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taken care of. 
Q Can you identify Defendant ' s V-W? 
A Yes, I can. It was taken by myself March 27, 1978, 
of No Name Creek at approximately the same location 
as FF-W. 
Q Can you identify Defendant ' s Exhibit CC -- Charlie--
-W? 
A Yes, I can. It is taken March 27, 1978, by myself 
and it is the overflow from the sump pond taken 
this spring. No water at this time was coming into 
the pond and it measured at 11 gallons a minute. 
MR . PRICE : I woul d offer these exhibits 
and with the offer that the comment on the back of 
Defendant's Exhibit FF-W be deleted as to that 
portion re l ating to the designation of No Name 
Creek, but there are some figure s on there that 
well -- he can test ify to the figures. 
THE COURT: Voir dire? 
MR. VEEDER: Let me see it . 
MR. SWEENEY: I have a couple of ques t ions. 
I will make them as quickly as possible . 
VOIR DIRE EXAMINATION 
BY MR. SWEENEY: 
A On FF-W is a picture o f No Name Creek and y ou have 
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written on the back, U.S.G.S. flow .3 cfs . 
A That is correct. 
Q And where did you get that figure? 
A It was told to me by one of the many U.S . G. S. 
people that came out there. 
Q Okay . 
A Approximately one week before the picture was taken . 
Q So you were told by someone from the U.S.G.S . a 
week before you took the picture? 
A That is correct. 
Q That the flow was such and such? 
A That is correct. 
MR. VEEDER: Now, that is hearsay , Your 
Honor, and I'm just going to object to it. It can 
be deleted . I don't think it means a thing. 
THE COURT : Overruled. This is on voir 
dire, he is trying to establish what it is . 
Q (By Mr. Sweeney ) On AA-W, and I realize I have got 
the pictures. 
A May I see it . 
Q Well, let me ask the question and I will bring it 
over . 
It's another spring next to the road measured 
at 14 gallons per minute and was that measurement 
as of March 27? 
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A That is correct. 
Q And who made the measurement? 
A I did . 
Q And how did you do that? 
A I took out a five gallon can and caught the water 
and timed the amount it took to fill it and did it 
three times . 
Q Okay. And there is another measurement which is on 
CC-W which is overflow from sump pond. There is 
no water coming into the pond, measured at 11 gallons 
a minute. 
A That is correct. 
Q And what are you referring to when you say measured 
at 11 gallons per minute? 
A That is the overflow from the pond . I marked this 
area as spring . There was no water coming into 
the pond. There was water coming out. At this 
time of year it is producing water. I call it a 
spring. 
Q And where is the 11 gallons per minute going? 
A It is going down through my field and running into 
No Name Creek. 
Q And you made that measurement? 
A Yes, I have. 
MR. SWEENEY : Well, I have no objection 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2219 Walton, B. - Voir dire 
1 
2 
3 
4 
5 
6 
7 
• 
9 
10 
11 
12 
u 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
except to the U. S . G. S . one which is a measurement 
apparently taken a week before this photograph was 
taken and I do not know whether 
MR . PRICE : I have no object ion to that 
being de l e ted . 
THE COURT : You may delete the re ference 
on the back . Wh ich is that? 
MR . SWEENEY : That is FF- W and then I 
guess on all of that will go off . 
MR . PRICE : Yes . 
THE COURT : Delete the materials on the 
back of FF- W. 
MR . PRICE : Moving for the admission . 
THE COURT : All right . The fol l owin g of 
t he w series will be admitted : v , Victory , z' Zebra , 
BB, AA , CC, FF . I think that covers those you 
of f e r e d. 
(Defendant , Wa lton ' s Exh ibits 
v-w, z-w, AA-w, BB-w, cc-w, 
FF-W are admitted . ) 
DIRECT EXAMINATION CONTINUED 
BY MR . PRICE : 
Q Mr . Walton, are you familiar with the properties 
below the s out hern portion of the boundary of your 
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property commonly referred to as Allotments 901 and 
903? 
A Yes, I am. 
Q And are you familiar with whether or not there are 
waters flowing across those properties at the various 
times? 
A Yes, I am. 
MR. PRICE: If I may approach the witness, 
Your Honor. 
Q Showing you what is marked Defendant ' s Exhibit G-W, 
can you identify that, p l ease? 
A Yes, I can . It was taken by myself March 27 and it 
is a creek flowing off -- flowing onto Allotment 901 
and 903 and going off the same Allotments. I do not 
know the designation. I say 901 and 903. I don't 
know where the boundaries of the two lie . 
MR. MACK : What was the firs t l etter on 
that? 
THE COURT : G. 
THE WITNESS : G. 
1-1R. MACK: Thank you . 
Q (By Mr. Price) Did you take that picture? 
A Yes , I did. 
Q When did you take that picture? 
A March 27, 1978. 
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Q Can you identify Defendant ' s Exhibit H-W? 
A Yes, I can . This is a picture of the same stream 
flowing -- the same creek flowing . Taken by myself. 
Q At the same time? 
A At the same time . 
Q Can you identify Defendant ' s Exhibit B-W? 
THE COURT: Baker? 
MR. PRICE : Baker. 
A Yes, I can . It was a picture taken by myself March 
27 of the same creek, flowing . 
Q At a different location. 
A At a different location. 
Q Can you identify Defendant ' s Exhibit F-W? 
A Yes, I can . This is a picture taken by myself 
March 29 of the same creek at a different location 
as it goes over a rock falls. 
Q Can you identify Defendant ' s Exhibit C-W? 
A Yes, I can. It is a picture taken by myself March 
27 of a second creek flowing onto Allotment 901 and 
903. 
Q Taken 1978? 
A That is correct . 
Q Can you identify Defendant ' s Exhibit A, Able, -W? 
A This is a picture taken by myself on March 29, 1978, 
of the larger creek flowing across Allotments 901 and 
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903 at a position just above the rock falls. 
Q Can you identify Defendant ' s Exhibit DD, David, -W? 
A Yes , I can . It is a picture taken by myself on 
March 27, 1978, of a beaver pond just north of Omak 
Lake which is fed by these streams . 
Q That you testified to? 
A That I testified to earlier. 
MR. PRICE : I would offer those exhibits. 
MR . VEEDER : I have no more objection. 
MR. SWEENEY: I have no objection. 
THE COURT : Of the w series , will admit 
A, B, C, F, G and H, and one other one , DD. 
MR. PRICE : And DD, correct . Thank you, 
Your Honor . 
(Defendant, Walton's , Exhibits 
A-W , B-W , C-W, F-W, G-W, H-W, 
DO-W are admitted .) 
Q (By Mr . Price) Mr. Walton, showing you what is 
marked as Defendant ' s Exhibit D-W, can you identify 
that, please. 
A Yes, I can. This is the picture taken by myself on 
March 28 of Omak Creek located approximately 25 yards 
upstream from the position I have marked as P on the 
map, T-Ttil. 
Q When was that taken? 
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A March 28, 1978. 
Q That has some writing that purports to measure the 
flow on the back of it? 
A That is corr ect. 
MR. PRICE : We will offer that , Your Honor , 
with that portion being deleted. 
THE COURT: With the deletion , is there any 
objection? 
MR . VEEDER : May I see that, p l ease? 
Q (By Mr. Price) Mr. Wal t on, can you identify what 
is marked as Defendant ' s GG , George, - W? 
A Yes, I can. It is a picture of Omak Creek taken 
by myse l f March 28, 197 8 , approximate l y 2 00 feet 
south of the Okanogan River as Omak Creek f lows i nto 
t he Okanogan River . 
MR. VEEDER : Your Honor , in regard to all 
of the photographs of Omak Creek or what purport to 
be Omak Creek, I interpos e an objection on the 
ground t ha t it goes beyond the scope of t h i s 
l itigat ion , t h at it h as not hing to do with the 
subject matter of the case. I further objec t to 
the statements on the back of these photographs as 
to t he quantity of water allegedly measured going 
down the stream. 
THE COURT: Wel l , I think the reference on 
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the reverse should be deleted . We have nothing to --
MR. VEEDER : And I believe this is totally 
irrelevant , incompetent and immaterial in regard to 
the issues here. 
MR . SWEENEY : The Government objects to 
the introduction of the photographs as well as the 
reading on the back, but we feel it is getting 
back to the problem we got into yesterday. We are 
starting to pull Omak Creek into this determination 
as to the amount of water available to the No Name 
Creek basin and so we object on that ground . 
THE COURT : Unfortunately, the Court is 
of the opinion that there are many, many exhibits 
that are irrelevant and immaterial and that aren't 
going to be helpful to the Court already in this 
case , and I hesitate to load it up any more unless 
there is really something to be gained by it. 
So, I'm going to sustain the objections as to 
the pictures on Omak Creek. 
MR . VEEDER : Thank you, Your Honor. 
MR . PRICE : Your Honor , if I recall 
yesterday , you sustained the objections in regard 
to my questioning of Mr . Jones on the basis that 
it had not been covered on direct and that I was 
overreaching the scope of cross-examination in that 
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regard, but we would anticipate calling him in our 
case in chief. 
THE COURT : Counsel, I had no objection to 
that. I am just thinking that the record is now 
so overloaded with what t h e Court feels are very 
little value in the way of exhibits , I hesitate to 
enlarge it any more than I have to . That is not 
barring your testimony . 
MR. PRICE: I would like to renew the offer 
on the basis that I realize there are a lot of 
exhibits , but 
MR. VEEDER: Counsel, I can't hear you. 
I wish you would speak 
MR . PRICE: Excuse me, Counsel. 
I would like to renew the offer on the basis 
that visually speaking, we are talking about waters 
here that I thought might be helpful to the Court 
to see visually the quantities of water that we 
are talking about in the various streams that are 
encompassed within the study. If they are not, 
obviously I have to abide by the Court ' s --
THE COURT: Counsel, I don't feel that 
any visual inspection as to Omak Creek is going to 
be helpful to me. I ' m very much aware of the 
testimony and the dispute as to seepage, leakage 
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or whatever you talk about, that has to do with 
Omak Creek, but I see no relevance between that 
and what I would look at as to what is flowing 
across the top of the ground there, so I am going 
to deny that admission. 
MR. PRICE : Thank you. 
THE COURT : I don't know which Exhibit 
we're talking about. The Clerk just asked. 
MR. PRICE: We are talking about Exhibit 
GG-W. 
THE COURT : GG-W will be denied . 
MR. PRICE: Well, pardon me , D-W. I was 
just getting the G-W and I will not proceed with 
that. 
THE COURT: Which one are you marking 
there now? 
THE CLERK OF THE COURT: D. 
MR. PRICE: Your Honor, I had the witness 
identify various exhibits of water on 901 and 903. 
Were those admitted? 
THE COURT: Yes, that is, I am getting 
them identified here . They have already been 
admitt ed. 
MR. PRICE: Yes, that is what I was asking, 
if they had been admitted. Thank you. 
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Mr . Wal t on , can you identify Defendant ' s U- W? 
Yes , I can . I t was a picture taken by me in 
approximately this time of year , one year ago . 
What does i t purport to depict? 
The picture encompasses the entirety of my farm. 
MR. PRICE : I would offer Defen dant ' s 
Exhibit u-w. 
MR. SWEENEY : I had a couple of questi ons . 
10 VOIR DIRE EXAMINATION 
11 BY MR. SWEENEY : 
12 
u 
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Q Mr . tval ton, you took this picture, went up on one 
of the upper terraces above the No Name Creek Valley 
and took t he picture looking down the valley? 
A Yes, I did . 
Q And it was in a bo ut April of 1977 that you took the 
p i ctur e ? 
A That i s c o r r e c t . 
MR. SWEENEY : I have no further questions . 
MR . VEEDER : Might I see that? 
MR. SWEENEY : And I have no objection. 
THE COURT : U-W will be admitted . 
(Defendant, Walton ' s , Exhibit 
u-w is admitted . ) 
THE COURT : Counsel, it is five after 
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12 : 00, but if you just have a couple of pictures, 
we just as well finish them up . 
MR . PRICE : Thank you , Your Honor. 
Q Mr. Walton, can you identify Defendant ' s Exhibit 
X-W? 
A Yes, I can. It was a picture taken by myself March 
27 and it depicts the north haystack be longing to 
the Mission . 
Q Is that the north is that adjacent to --
A That is adjacent to Omak Creek. 
Q All right, and Exhibit EE-W? 
A Yes, I can . It is the picture taken by myself 
March 27, 1978 of the southern haystack belonging 
to the Mission and that is located five feet beyond 
my northern boundary. 
THE COURT : That is the one ZZ? 
MR . PRICE: EE, Edward. 
Move for their admission. 
MR . SWEENEY : That is X-W and EE- W? 
MR. PRICE: Correct. 
MR . VEEDER : I have no objection, Your 
Honor. 
THE COURT: X-W and EE-W 
MR. SWEENEY : No, I have no objection. 
THE COURT : -- will each be admitted. 
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(Defendant, Walton's, Exhibits 
x-w and EE- W are admitted.) 
THE COURT : Does that complete your 
picture series? 
MR. PRICE: Yes , Your Honor. 
THE COURT: Court will be in recess until 
1:30 , please. 
THE BAILIFF : All rise . This Court stands 
at recess until 1:30. 
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April 14, 1978 1 : 30 P. M. 
THE BAILIFF : All rise . This Court is 
reconvened following recess . Please be seated. 
THE COURT : You may proceed. 
MR. PRICE: Thank you , Your Honor . 
8 DIRECT EXAMINATION CONTINUED 
9 BY MR. PRICE : 
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Q Mr . Walton, are you familiar with the level of Ornak 
Lake at t h e present time? 
A Yes , I am. 
Q And is it lower or higher than it was when you carne 
back to the property in '65 or ' 66? 
A It is higher . 
Q Have you on occasion provided different and various 
people with maps where you have drawn outlines of 
the field that you believe you are irrigating? 
A Yes, I have. 
Q Have you ever attempted to draw those fields in so 
that they could be measured with a planimeter --
I can ' t even say the word. 
A I have drawn somewhere between 10 and 12 maps 
outlining my field and only the one I did for Mr . 
Bennett have I ever attempted to make it accurate 
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enough to be measured with a planimeter , whatever the 
word is . 
Q In your irrigation practices, part of that, is it 
not true, consists of diverting water from the No 
Name Creek, surface flow , at what we call the 
diversion point? 
A That is correct . 
Q And is the diversion point located on Exhibit T-W? 
A Yes, it is . 
Q Have you at any time during your operation diverted 
all of the water into the sump area , allowed no 
water to flow past? 
A No , I have not . 
Q Have you ever observed the flow of the No Name 
Creek when it did not reach the end of your property, 
a surface flow of No Name Creek? 
A Yes, I have . 
Q And under what conditions would you have observed 
that? 
A Normally, in the last -- let me think a minute. I 
know from '70 to ' 74 it is positive that at 
different times during that summer there was no 
water going over the granite lip at times during 
August . 
Q Of each of those year from ' 70 to '74? 
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A Yes , that is correct. 
Q All right . Would that be during periods while you 
were irrigating , while you were not irrigating , or 
both? 
A During those fo ur years it would be periods while 
I was irrigating. There is also another period in 
19 70 which during the middle of s ummer when I 
wasn ' t irrigating either from wells or from No 
Name Creek and it did not flow over the granite 
lip. 
Q What is the source of your family ' s income at the 
present time; is that the dairy operation? 
A The dairy operation, solely . 
MR. PRICE : Your Honor , I would l ike to 
make an offer of proof, if that is appropriate, 
in connection with Exhibit D-W , again , on the 
basis that I am advised that the Exhibit T-W has 
been marked with an identification point P, being 
the pump located by the Tribe in the year 1 971 to 
pump water from Omak Creek down No Name Creek channel 
and this witness can identify this picture as showing 
the power pole that was installed for the purpose 
of that pump and its location. 
THE COURT : Was that the one that was 
a problem of notation on the back? 
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A There was a problem from two standpoints . It was 
a picture of Omak Creek and there was a flow amount 
on the back , but I offered it on the basis that we 
did not wis h t he flow readings to be incorporated 
and they should be deleted. 
MR . VEEDER : Let me see it. 
THE COURT : Counsel may see i t. 
MR. VEEDER : And that ' s the pump? 
THE COURT: That purport s to show what 
on Omak Creek? 
MR . PRICE : It purports 
MR . MACK : Might I just say I don ' t believe 
the witness has identified what Counsel says is in 
the photo yet . 
MR . PRICE : We believe that it wi ll s how 
point P that the witness has testified t hat the 
Tribe p ut in a power pole at that point a nd l o c ated 
a pump there , and 20 horsepower pump , to p ump 
surface water from Omak Creek down through the 
No Name Creek channel for an entire year , irrigation 
season year, and this photo depicts the location of 
that power pole and the pump site. 
MR. SWEENEY : This exhibit has previously 
been offered and rejected . It was offered on a 
different ground to show the flow of Omak Creek in 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHIN GTON 
PAGE 2237 Walton , B. - Di rect 
1 
1 
4 
5 
6 
7 
8 
9 
10 
11 
12 
u 
14 
15 
16 
17 
18 
19 
10 
21 
23 
14 
25 
March of 1978 and now it is being offered to show 
the location of a power pole which is almost 
undiscernible in the photograph and certainly what 
was objectionable before far outweighs what he is 
trying to prove now and it already has been 
testified to by Mr . Walton that there was water 
pumped down the creek whenever it was, in ' 74, 
and has shown where the pump was. I think that 
should be sufficient without getting what is an 
inadmissible exhibit into evidence. 
THE COURT : I will deny the admission. 
(Defendant, Walton's , Exhibit 
o-w again denied.) 
HR . PRICE : Your Honor , at this time I 
would like to offer into evidence Defendant 's Exhibit 
J -W, Jack, K-W, L -- Pardon me , J -W purports to be 
are documents relating to legis l ative history 
of the General Allotment Act. Defendant ' s Exhibit 
J-W are excerpts from congres%ional record containing 
the remarks of the Honorable Henry P . Cain concerning 
the resume of the Colville Reservation. 
Defendant ' s Exhibit L-W, abstract of title 
concerning Defendant, Walton's , real estate . 
Defendant's M- W --
MR . VEEDER: Counsel, could I have the 
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abstract, the number on that . Excuse me. 
MR . PRICE : L- W. 
Defendant ' s Exhibit M- W, historical documents 
rel ating to the transfer of Indian Allotment 894 
from trust status to fee simple status as provided 
pursuant to interrogatories . 
Defendant ' s Exhibit N- W, his t orical documents 
relating to the transfer of former Indian Allotment 
S- 237 1 from trust status to fee simple ·status. 
Defendant ' s Exhibit o-w, historical documents 
relating to the transfer of former Indian All otment 
S- 525 from trust status to f ee simple status. 
Defendant ' s Exhibit Q-W, being bid document 
of the Bureau of Indian Affairs advertising for 
sale Indian lands on t he Colvi l le Indian Reservation. 
These exhibit s have been provided some weeks 
ago to other counsel . 
THE COURT: Does the State have any 
response? 
MR. I~CK: We have no objection to any 
of the exhibits . 
THE COURT: United States? 
MR. SWEENEY: Well , I have objection to 
certain of them. I know they have been provided 
some t i me ago . I would like a chance to go through 
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them a little bit more. Is it necessary that you 
have these in evidence at this time, Counsel? 
MR . PRICE : No . It is not necessary. I 
would like to get them in before I forget them. 
MR . SWEENEY: In other words , you just 
picked this time, or are you going to have testimony 
about that? 
MR . PRICE : No. 
MR. SWEENEY: Could that be delayed? 
THE COURT: Delayed until after the 
afternoon recess . 
MR . PRICE : Move for the admission of 
Defendant's Exhibit T-W. 
THE COURT : Does the State have a response? 
MR. MACK : No objection, Your Honor. 
THE COURT: United States? 
MR. SWEENEY: I 'm sorry . I lost track . 
THE COURT: T-W . 
MR. SWEENEY : As illustrative of the 
testimony of both of the Waltons, I have no 
objection . 
THE COURT: Mr . Veeder? 
MR . VEEDER : I have no objection . 
THE COURT: T- W will be admitted for 
illustrative purposes. 
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(Defen dant , Wa l ton ' s , Exhibit 
T- W is admitted . ) 
MR . PRICE : At this time , Your Honor, 
keeping in mind your comments about the dearth of 
exhibits 
THE COURT : It is not a dearth . 
MR. PRICE : -- but having just started 
our case , we woul d like to h a ve an opportunity to 
get our exhibits in as well , Yo ur Honor . 
I would like to have the computations as 
computed by Mr. Bennett marked as an exhibit and 
admitted for demonstrative purposes of his 
calculations of acre- feet requirements of how he 
arrived at those calculations . 
!-1R . SWEENEY : Is there a document 
encompassing that? 
THE COURT : Yes. 
MR . SWEENEY : Using the tear sheet? 
MR . PRICE : I ' m asking that it be marked 
with an exhibit number and put in as illustrative 
of his computations . 
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MR. VEEDER : I have no objection . 
THE COURT : It may be marked. 
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MR. PRICE : I have no further questions 
of this witness at this time. 
THE COURT: Is that QQQ? 
THE CLERK OF THE COURT : QQQ-W. 
THE COURT: QQQ-W is admitted. 
(Defendant , Walton's, Exhibit 
QQQ-W is admitted.) 
THE COURT: Did you finish direct , Mr. 
Price? 
MR . PRICE: Yes, Your Honor. 
THE COURT : Mr. Mack, you may cross-
examine . 
14 CROSS-EXAMINATION 
15 BY MR. HACK : 
17 
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Q Mr. Walton, when you refer to the coast, obtaining 
cattle from the coast, are you using it the way 
that word is used by Eastern Washingtonians to mean 
western Washington? 
A That is correct. 
Q In 1950 how old were you? About 8? 
A 8 . 
Q Do you recall what land was being irrigated north 
of your father's property and south of your father's 
property in this valley at that time? 
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A Yes , I do. 
Q And could you please tell the Court what was being 
irrigated . 
A On Exhibit T-W the field marked 10 acres , the 
northern part of my property. 
Q No, I would like to know north of your father's 
property . 
A Oh , excuse me. 
Q And in the valley south of your father ' s property. 
A Would you restate your question, please . 
Q Yes . In 1950 can you recall -- well , can you recall 
now what in 1950 was being irrigated in the No Name 
Creek valley north of your father ' s property and 
south of his property? 
A There was none being irrigated south of our property . 
There was 40 acres being irrigated north of our 
property by St. Mary ' s Mission from Omak Creek. 
Q And you have testified to an agreement and easement 
allowing t he running of Omak Creek water in the 
1971 irrigation season across your property to the 
lake ; is that correct? 
A That is correct. 
Q And did you observe the diversion of that water? 
A Yes, I did . 
Q And did you observe any defect on the surface flow 
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of Omak Creek that might have been caused by that 
diversion? 
A No, I observed there was - - I observed no 
noticeable change in the surface flow of Omak Creek. 
Q And that was just a visual observation? 
A That was a visual observation . 
HR . lVlACK : Those are all of t he questions 
I have. 
THE COURT: Mr. Sweeney . 
CROSS-EXAMINATION 
BY MR. SWEENEY : 
Q Mr. Walton, on Exhibit T-W I have some questions 
about some of the markings on that. 
MR. SWEENEY : If I may approach that. 
THE COURT : You may . 
MR. SWEENEY : And point out what I h ave . 
Q I didn ' t and I don ' t understand now exactl y what 
the significance is of the green line or the green 
dotted line that appears on Exhibit T-W . 
A The green dotted line is the fields that my father 
indicated were being irrigated when he moved on the 
place. 
Q I see. So, that includes ten acres up above and 
the north portion of the 15-acre field? 
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A That is correct . 
Q And a portion of the 25 acre field. 
A That is correct. 
Q And as I understand it from your father ' s testimony, 
about 30 to 32 acres were being irrigated in one 
manner or another at the time he took over the 
property . 
A Those are his calculations . 
Q Did you prepare Exhibit T- W? 
A I helped in the preparation of it. 
Q Did you put the acreages on there, actual l y write 
on the a creages for the different fields? 
A Yes , I did . 
Q And do you know how much that totals? 
A 100 acres . 
Q It ' s exactly 100 acres? 
A According t o my addition . 
Q Well, according to my in-the-head addition , too, 
it came out at 100 acres. 
Now , as I understand it , you obtained -- you 
didn 't obtain the permit -- there was a permit 
issued by the State of Washington for the irrigation , 
for irrigat ion water? 
A That is correct . 
Q And that was for diversion from No Name Creek? 
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A That is correct . 
Q And then in 1968 you had a well installed. 
A That i s correct. 
Q And you used that for irrigation wat er? 
A That is correct. 
Q Now, that well -- first of all, you didn ' t get a 
permit from the State of Washington? 
A I applied for a permit. 
Q And you didn't receive it? 
A And was told that the Tribe had somehow caused the 
permit to be held up. 
Q Who told you that? 
A State of Washington, Department of Water Resources. 
Q At that time? 
A Yes. 
Q And you don't know who that was? 
A No, I don ' t . 
Q Now, what areas on the ranch were irrigated from 
that irrigation well? 
A I irrigated from that we l l the same thing I ' m 
irrigating from my present irrigation well today 
which are these areas. 
Q Well, it would be the 10- acre parcel to the north, 
the 12- acre --
A -- the one acre parcel and the 15- acre parcel and 
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Q 
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the seven-acre parcel. 
I see. Well, after you had the well that you put 
in in 1968 , you subsequently put in another well ? 
That is correct. 
And really, essentially abandoned use of the 19 --
of the well that was dug in 1968 . 
I am no longer using it at the present . 
And how far away from the original well is the new 
well? 
200, approximately 200 to 250 feet. 
Is it any farther to the north? 
It may be 15 feet . 
But essentially it is farther east? 
That is correct. 
And you did not apply for a permit as far as the 
State of Washington was concerned for that well? 
I called them at that time and asked them if it 
was necessary to renew my permit and t hey said 
the dis t ance was not great enough to that the 
request I had for the original well , if I did not 
use the original well, would uphold for the one I 
was putting in. 
But you never received a permit for the first well? 
No, I did not. 
MR. SWEENEY: I think that is all. Thank 
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you. 
THE COURT: Mr. Veeder . 
MR. VEEDER : Wi t h regard to your earlier 
ruling in regard to Omak Creek, I don't know the 
relevance of this particular exhibit, Your Honor. 
CROSS-EXAMINATION 
BY MR . VEEDER : 
Q But I would like to have Mr. Walton look at this 
application for a permit on Omak Creek and state 
into the record whether he made an applicati on for 
a permit to appropriate water from Omak Creek. 
A I did make an application. 
Q And --
A To appropriate water from Omak Creek. 
Q What was the disposition of that? 
A Define disposition . What do you mean. 
Q Well, did they approve it or disapprove it? 
A It was -- it was chal l enged and I d id not did 
not look fur t her into it at that time. 
Q Have you got a recollection as to why it was 
challenged? 
A Emmett Aston said he was irrigating water out of 
Omak Creek. 
Q And was that the same Mr. Aston that testified? 
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A That is correct . 
Q Yesterday? 
A Yes . 
MR. VEEDER : I would like to offer in 
evidence Colville Tribes' Exhibit No. 38 . 
Nay I proceed , Your Honor , while they are --
THE COURT : I just want to ask and see 
if I have got it here first . Secondly, I want to 
ask for what purpose is it being offered . 
l1R . VEEDER : Well, I feel that in light 
of the repeated references to Omak Creek, the 
repeated references by the State to Omak Creek , 
our rather vociferous objections to any references, 
that I would like to have the record show that the 
State of Washington has said there is no water 
available for appropriation on Omak Creek , 
predicated upon an application for water out of 
there by Mr . Walton and that is the only reason 
I am making the offer on it, Your Honor. It is 
certainly 
THE COURT : Any objection to 38? 
MR. PRICE: It is quite a lengthy document, 
Your Honor . I think we can go through it fairly 
rapidly . 
MR . MACK: Well, there is more to 38, Your 
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Honor, than the application which the witness 
described. In fact , there are some documents that 
I ' m not even sure the witness has identified . 
MR. VEEDER : Well , he referred to the 
only one -- you can take the rest of them out. 
Mr. Aston testified here on behalf of the Waltons 
that Mr. Aston objected to an appropriation by the 
Waltons out of Omak Creek and those are the only 
two I made reference to. 
MR . ~~CK: Counsel has misunderstood 
me . The first three pages, as I see it, consist 
of the copies of an application, but counsel has 
stapled additional pages which appear to be from 
the file and are not the application itself. 
THE COURT : He has only referred to the 
application . I haven't seen it. I don ' t know what 
is in it . 
MR . PRICE : I have no 0bj ection to the 
application, but there are quite an extensive set 
of --
MR . VEEDER: Well , I would like to have 
also, 
that. 
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MR. VEEDER: And the material in there 
pertains to several objections to the appropriation . 
I just didn ' t want to burden the record any more 
than I have, but you can go ahead and interrogate 
about it . I have no objection . 
THE COURT: Well --
MR . MACK: Your Honor, these include , f o r 
example, letters from law firm of Hancock and Coles 
in Omak . 
MR . VEEDER : That's right . 
MR . MACK : To someone other than Mr . 
Walton and I am not sure Mr. Walton has seen a copy 
of such . 
THE COURT: I will deny 38 . That wi ll 
settle it. 
(Colville Exhibit No. 38 is 
rejected .) 
MR. VEEDER : I would at this time, Your 
Honor, while Mr. Walton is on the stand, unless you 
direct me to the contrary , I would like to summarize 
into the record what I perceive to be the informal 
agreement reached in your chambers this morning in 
regard to the operations between April 14, 1978 
and April 25, 1978 . Is it appropriate now, Your 
Honor? 
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THE COURT : You may, so there will be no 
question about it later . 
MR . VEEDER : The Colville Confederated 
Tribe, predicated upon that conference this morning, 
comprehenils the arrangement among the parties to be 
as follows : The Colville Confederated Tribe will 
proceed to irrigate the lands in 526, 892. They 
will deliver into No Name Creek for delivery across 
the Walton property two second feet of water allowing 
approximately one-half second foot of water for 
seepage and evaporation losses. 
That water that will be delivered down to 901 
and 903 will be utilized strictly for irrigation 
and not for the purpose of fish . 
As I comprehend this informal agreement , it 
will terminate on the 25th of April unles s otherwise 
extended by this Court and agreement a mong the 
parties . 
THE COURT : Mr. Price, is that the Wal tons ' 
understanding of its informal agreement? 
MR . PRICE : I believe that was what Your 
Honor came to the conclusion. The only thing I 
would like to add is that the irrigation be 
comported with good horticultural practices. It 
is my understanding that we have had several days 
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of rain in Omak and I would just like the waters 
to be used properly, just not for the purpose of 
pumping. 
MR. VEEDER: I think I can certainly 
stipulate to that. 
THE COURT: Since Mr. Walton is the one 
that is involved, do you have any question about 
this agreement? 
THE WITNESS : Yes, I do. I was under the 
understanding that they wanted to withdraw one and 
a half second feet at the granite lip, and if there 
was no l osses in the creek that they would so cut 
down. 
MR. VEEDER: Well 
THE WITNESS ; And that also they would 
keep track of the total acre- feet used . 
MR. VEEDER: Well, what we will do, Your 
Honor, we will put in two second feet with the 
hope that a second and half will reach down there 
and that would be the arrangement that we have made . 
THE COURT: Well, I think he has raised 
two additional questions, and I do recall that a ll 
water was to be needed, so we know what --
~ffi. VEEDER: Your Honor, that is the 
situation. We will take water measurements. They 
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will be available to all parties and to this Court. 
THE COURT : And , secondly , I think his 
comment raises the question that should you find 
that you are not losing a half second foot --
MR. VEEDER: Our delivery will be reduced 
and he will be notified. 
THE COURT: Very good. So understood. 
The record will so show . 
MR . VEEDER : I have no further questions, 
Your Honor . 
THE COURT: Any redirect of Mr. Boyd 
Walton? 
MR. PRICE: I have nothing, Your Honor. 
THE COURT : You may step down, Mr . Walton . 
(Witness is excused .) 
MR. PRICE : Call Mr. Jones to the stand. 
Fred Jones. 
FRED 0. JONES, called as a witness herein, 
having been previously sworn 
on oath, testified as follows : 
DIRECT EXAMINATION 
BY MR . PRICE : 
Q Mr. Jones, in connection with your study of No Name 
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A 
Q 
A 
Q 
Creek Val l ey, did part of that study encompass the 
flow of Omak Creek? 
Yes, it did. 
And am I correct in understanding yesterday that 
your study indicated that the flow had varied from 
a high of 13,000 acre-feet a year to a low of 
3,000-something a year? 
Yes, 3300. 
And that you had made a determination that on the 
average there would be approximately 8,000 acre- feet 
f lowing down Omak Creek . 
MR . VEEDER : I renew my objection, Your 
Honor, to any further inquiry about Omak Creek . I 
think it's outside the scope of this litigation. 
MR. SWEENEY : I think that this is where 
this is leading us to and I would join in that 
objection . 
MR. MACK : Your Honor, might I, we have 
gone over this, I think , and now I forget which day, 
but it is the State's position, at least, that as 
long as the Tribe and the United States include 
lrrigable acreage, just for one point, irrigable 
acres l ying on either side of the body of water 
that it certainly is legitimate to have testimony 
about it . 
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THE COURT : Counsel, during the luncheon 
recess I went back and reread the pretrial order 
in view of the Tribes ' reference to the scope of 
that order . 
I found nothing in that pretrial order that 
limits this matter, that one of the provisions of 
the pretrial order is that we must determine the 
scope of the No Name Creek aquifer . I find no 
reference in there to whether Omak Creek is or is 
not. It seems to me that under the present state 
of the record there is a question which ultimately 
has to be resolved. 
Now, I am raising this question now , Mr . Veeder , 
because maybe you can point out to me somewhere I 
have missed the boat in my reading of that pretrial 
order. You don't need to do ·it right now. You 
can do it at recess or sometime, but I ' m curious 
about th is. 
MR . VEEDER : Well , I outlined that in an 
earlier brief, Your Honor . I will get that brief 
out, but I will also be glad to discuss it at any 
time as to the language of the scope from the 
pretrial order that says that the only thing that 
is involved is the right to the use of water of 
Omak Creek -- I mean No Name Creek. 
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THE COURT : I couldn ' t find it in reading 
it, but I am not going to say that I am entirely 
right . If you can call my attention to your brief 
and the date it was filed , I will read it again, 
but in the meantime, I ' m going to let him ask the 
question . 
MR . PRICE : Thank you , Your Hono r . 
Q Mr . Jones , did your study indicate whether or not 
Omak Creek is , in fact, the largest flowing body 
of water on the entire Colville Reservation , 
eliminating the Columbia River? 
A Yes, it is . 
Q I never got down to that exhibit, but you had an 
exhibit during your testimony that indicated a 
minimum acre- foot requirement in the area of 
1800 acre- feet and a maximum in the area o f 190 0 
acre- feet ; is that correct? 
A That is correct . 
Q And based on your study o£ this area incl uding 
all of the waters that you found in this area, 
surface waters, the groundwaters, the waters flowing 
through, over or under the area of the study 
involved, did you determine whether or not there 
was sufficient water to meet those demands? 
A I believe there is sufficient --
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MR . SWEENEY: Just a moment . That can 
be answered yes or no -- I believe . Weren ' t you 
asking for an opinion? 
THE COURT : Yes, he did . 
A Yes. 
·Q (By Mr. Price) Would you explain how you arrived 
at that opinion? 
MR. SWEENEY : I'm going to object at 
this point. I expected Counsel to ask for the 
opinion . 
Mr. Price --
MR . PRICE: I will assist you. J ust let 
me ask one more question . 
Q What is that opinion? 
MR. SWEENEY : Just a moment. Mr. Price 
prefaced this line of questions, one or two 
questions ago, taking into consideration all of 
the waters that you found within the area , including 
those waters flowing across, around, nearby, 
whatever it is, and taking into consideration all 
of those waters, do you find there is sufficient 
water to irrigate, to meet the minimum requirements 
that he determined. 
Well, we are getting right into this, because 
he has already brought out that Omak Creek flows 
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across the No Name Creek aquifer and what he is 
asking is whether or not utilization of waters 
from Omak Creek would be able to satisfy the 
irrigation needs within the No Name Creek Valley 
and that would be clearly beyond what we say is 
the scope of this matter. It is beyond the testimony 
of Mr. Jones who found in his determination that 
there was no hydrologic connection between Omak 
Creek and the No Name Creek aquifer . He has already 
testified to that , so he is asking to go beyond not 
only what we feel is the scope of the matter as 
far as t he pretrial order and all of the issues 
framed in this case, but a l so beyond Mr . Jones ' 
testimony . 
THE COURT : I think we can simpli£y this 
by rephrasing the question slightly. This witness 
can on l y t estify as to his opinion on the waters 
he considered in his testimony to be available to 
the No Name Creek aquifer , and you are right about 
the limitation on his previous testimony , as I 
recall it . So, with that qualification , you can 
ask the question. 
Q (By Mr . Price) Mr. Jones, in your study , do you 
have an opinion based on the water resources you 
found in the study that you conducted , whether there 
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-
are sufficient waters to satisfy the needs of the 
minimum and maximum requirements in acre-feet that 
you testified to previously. 
THE .COURT: Just a moment. 
MR . SWEENEY: I object to that. This is --
he said in all of the waters that you found. That 
would obviously include Omak Creek. It woul d 
obviously include even the Okanogan River if you 
are going to go that far. I t is not the question 
that the Court suggested which was asked of Mr. 
Jones, what waters he considered in making a study 
as to the No Name Creek basin. 
THE COURT : Well, you are getting into 
semantics, but tie it down to what he said was the 
available water in his opinion. 
MR. VEEDER : Your Honor, I renew my 
objection to all of this, adding that the very 
crucial feature in the objection that I have been 
interposing and in addition to the physical situation , 
this calls for a l egal conclusion. I mean, we can 
go out and take a look at the stream flowing and it 
doesn't follow that that water is available for 
appropriation, and --
THE COURT: He's never-- Counsel, he 
has never testified to that in my recollection . 
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Q 
A 
Q 
A 
Q 
That is why I am tr_ying to tie this down to what 
he previously said was his opinion as to the 
available water to No Name Creek and I want him 
to answer it with that restriction . 
Do you recall your testimony? 
THE WITNESS: Yes . 
THE COURT: All right , now, answer the 
question from that point of view. 
HR. SWEENEY: I fe e l we have two questions 
here, Your Honor . 
MR . PRICE : May I repose another question , 
Your Honor. 
MR . VEEDER : You mean you are going to 
have three before him? 
THE COURT : Now, now , just a minute. 
MR. PRICE : I 'm going to withdraw any 
previous questions and try again . 
Mr . Jones, what waters did you consider as being 
available to the No Name Creek basin in your study? 
All of the waters that lie within the No Name 
Creek basin . 
And does part of that consideration then take into 
consideration the surface flow of Omak Creek as well? 
Yes. 
All right. Then do you have an opinion , based on 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2261 Jones - Direct 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
21 
23 
24 
25 
the waters that you have taken into consideration, 
as to whe ther or not there is sufficient water 
available to meet the minimum and maximum needs in 
acre- feet to which you testified earlier? 
A Yes . 
MR. VEEDER: I want to renew my objection, 
Your Honor. 
What did he say? Did he answer the question? 
THE COURT : Yes , he has answered the 
question. 
Q (By Mr. Price) And what is that opinion? 
A My opinion is t hat there are waters enough within 
the basin of No Name Creek Valley to take care of 
these water requirements. 
Q All right . Would you explain for me how you arrive 
at that. 
A Well, monitoring Omak Creek was a part of this 
study. The stream gauge apparatus was assembled 
once more at the bridge and we had a number of 
stations downstream where Omak Creek was periodically 
gauged by hydrologists and measured to determine 
principally some data regarding the seepage from 
Omak Creek into the No Name Creek aquifer. 
Q Excuse me, is there an exhibit that depicts these 
measuring, respective measuring devices that have 
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been put into evidence or to which you could refer? 
A The measuring device? 
Q Yes, that you are referring to? 
A I don ' t believe I have seen a picture of it. 
Q All right. Go ahead and continue with your testimony, 
Mr. Jones. 
A Well, these readings certainly on the stream suggest 
that there is a greater loss than was originally 
anticipated from Omak Creek into the No Name Creek 
aquifer and we have varying opinions trom hydrologists 
and geologists about this volume, but it is necessary 
to receive water from Omak Creek flow and subflow 
in order to have any water to speak of at all in 
the No Name Creek aquifer. 
Q All right. You say there is sufficient water. How 
would you go about utilizing that water to make it 
sufficient, to make it available? 
MR. SWEENEY : Well, I understand your --
excuse me. This is an objection. 
I understand the Court has previously ruled 
about letting Counsel inquire on this line of 
inquiry, but now he is going into asking about a 
plan to apparently divert or store waters out of 
Omak Creek and I would object to that . 
THE COURT: I will sustain the objection. 
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Q (By Mr. Price) So, your testimony, then, is that 
there -- the waters that you found on the basis 
of the U. S.G.S . study and your own study indicate 
that there are waters sufficient within that basin 
to meet the minimum and maximum needs to which you 
have testified . 
IvlR. SWEENEY: This is leading, Your Honor. 
THE COURT: Sustained . 
MR. PRICE: I have no further questions, 
Your Honor . Thank you . 
THE COURT: Cross - examination. 
MR. MACK: The State has no questions . 
THE COURT: Mr . Sweeney . 
CROSS-EXAMINATION 
BY MR. SWEENEY: 
Q 
A 
Q 
When this study was made by you , Mr . Jones and 
the U.S.G.S., of the waters within the No Name 
Creek basin, there was also a monitoring of waters 
that flowed through Omak Creek; is that not 
correct? 
That is correct. 
And then you have made an analysis as did the 
United States Geological Survey concerning the 
waters that would be available for use within the 
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No Name Creek aquifer. 
A Yes . 
Q Or within the basin from the aquifer. 
A Yes . 
Q And both you and the U.S.G.S. report included within 
such waters that would be available , natural --
what would be available, waters that leaked or 
seeped from the Omak Creek into the aquifer; is 
that correct? 
A That is correct . 
Q However, neither you nor did the U. S.G .S. consider 
the use of waters actually flowing within Omak 
Creek as being available for use on the lands 
within the No Name Creek Valley? 
HR . PRICE: I don ' t believe that was 
what he has testified to, Your Honor . 
THE COURT: He can ask him if that is 
what he said. 
A Whether I considered whether --
MR . SWEENEY : Let me strike 
A Whether I considered this in my study? 
Q Let me rephrase the question. 
Now, and limiting it to your study which 
resulted in a determination of so much waters that 
were available within the No Name Creek aquifer for 
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application for beneficial use within the land 
within the valley; isn ' t that correct? 
A Yes . 
Q And t ha t determination by you did not incl ude t he 
use of any waters from Omak Creek? 
A No , that s tudy did not . 
Q And f rom your memory as to the U. S . G.S . testimony , 
that did not include the use of such waters ; did i t? 
A No, it did not . 
Q You testified that , in your opinion , there was not 
a hydraulic connection between Omak Creek and the 
No Name Creek aquifer ; is that correct? 
A That ' s the way I testified. There is no direct 
hydraulic connection . 
Q Is t hat an unusual phenomena? 
A No , i t 's n o t unusual . We have it right here i n 
the Spokane River system , our own county . 
Q Isn' t i t a fact that you regard the waters as 
avail able within the No Name Creek aquifer as an 
entity wit hin itself to be considered as to the 
-- well -- . 
A Well , yes, the aquifer of No Name Creek Valley is 
an entity in itself . It receives water from three 
different sources . 
Q And what are those three sources? 
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A Precipitation, return flow from irrigation, and 
the seepage water from Omak Creek . 
MR . SWEENEY: Ithink that is all. 
THE COURT: Mr. Veeder. 
CROSS-EXAMINATION 
BY MR . VEEDER: 
Q Well, Mr. Jones, you did not take into consideration, 
other than the physical presence of the water from 
Omak Creek, when you made your statement that those 
waters, at least flowing across there, the surface 
flow, if they were utilized in a wholly different 
manner than they are now, might reach, might be 
sufficient for the water requirements in the No 
Name Creek Valley; isn ' t that correct? You did not 
take into consideration any more than the momentary 
flow of that water in Omak Creek ; isn ' t that right? 
A The momentary flow? 
Q Well, you have testified let me review then for 
you what you have testified to. 
You said there is a natural affluent and I 
think everyone agrees , from Omak Creek into No 
Name Creek aquifer ; isn ' t that right? 
A That is correct. 
Q The water that is flowing by is the surface flow 
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except as diminished by that percolation or 
infiltration is the only water that you have taken 
into consideration when you testified, as you did 
yesterday, that the water naturally available is 
not sufficient to meet t he water requirements in 
t he No Name Creek Valley; isn ' t that right? 
A That is correct . 
Q So , the physical situation of water being in the 
surface flow, and I said it was a momentary flow , 
is not part of your t estimony and when I say 
momentary, I bring this in, you are aware that 
Omak Creek went dry last year; aren't you? 
A Yes , I am. 
Q And you are aware that that is not an unusual 
phenomena , it has happened in the past; isn ' t that 
correct? 
A Once before, as far as I know. 
Q At least you know, at least once. 
A Okay. 
Q And, so, as a mat ter of fact, you are not testifying 
in regard to the reliabil i t y of any surface flow 
from Omak Creek on a year in and year out basis 
to take care of these claims down there; is that 
correct? 
A Well, I have made a study of Omak Creek, I assure 
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you . 
Q Well, but from the standpoint of your testimony, 
on a year in and year out basis without an entirely 
new project, your testimony wouldn 't have pertinency 
here; isn't that right? 
MR. MACK : Well, I will object to the 
form of that question. 
THE COURT: Sustained. I think the word 
pertinency shouldn ' t be used. 
Rephrase your question. 
Q (By Mr . Veeder} Now, isn ' t it true that the only 
reliable natural supply of water that is going into 
No Name Creek Valley at this time is the water 
naturally percolating out of that stream? 
A That ' s at the present time , yes . 
MR. VEEDER : I have no further questions. 
THE COURT : Redirect? 
MR. PRICE: Thank you, Your Honor. 
REDIRECT EXAMINATION 
BY MR . PRICE : 
Q Mr . Jones , you have indicated that the aquifer is 
an entity in itself , but the aquifer, is it true 
or not true that the aquifer is not the only water 
supply source within the No Name Creek basin? 
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A That is correct. 
Q And the other sources of water in the No Name 
Creek basin would be what? 
A Would be Omak Creek . 
Q And is your opinion still the same that there would 
be sufficient water to meet the needs of both of 
your figures , a minimum and maximum needs , 
requirements , even assuming that Omak Creek may 
go dry in the irrigation season on occasion? 
A Yes. 
~1R . VEEDER : I am going to renew my 
objection , Your Honor. 
THE COURT : Overruled . 
A Yes , there is . 
Q And why do you say that? 
A Well, Omak Creek has a very great peak f low and 
if that peak flow which goes to waste was utilized, 
there would be water enough right within t he 
confines of the basin for both the minimum and 
the maximum water requirement. 
Q Is it your opinion that there is water in Omak 
Creek that is going to waste, and what do you 
mean by "going to waste"? 
A Well, --
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to make a determination as to what goes on all the 
way down the creek --
THE COURT: Sustain the objection . 
MR. SWEENEY : -- explain what the l egal 
relationship might be . 
Q (By Mr. Price) Mr . Jones, is your opinion based, 
in part, on the flows of water in Omak Creek at 
times when irrigation is not being utilized? 
MR . SWEENEY : I will object to t hat. 
It is going to take an analysis of what goes on 
down on Omak Creek all the way to the Okanogan River. 
MR. PRICE : Your Honor, this man has 
testified that there is water going to waste. One 
of the things we are calling upon this court to do 
as in any water ad j udication whether it be federal 
Indian water right adjudication or any o t her, is 
to utilize available waters and not allow them to 
go to waste. I am trying to elicit from this witness 
and make an offer of proof t hat he can testify or 
is prepared to testify based on his study that there 
are waters that can be utilized in times when they 
are not utilized by any other entity or person for 
any purpose, in the off-irrigation season/ that 
are now going to waste . I think I am entitled to 
pursue that so that the Court may make a proper 
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determination and not allow waste of water in that 
situation. 
MR. SWEENEY : I think he should make an 
offer of proof on that, but I object to that because 
it ' s going to require either-- at the very least 
diversion of water out of Omak Creek into the No 
Name Creek basin which is, first of all , diffe rent 
than any situation that exists today in the basin . 
Secondlyr ~tis going to require somebody other 
than just a cursory examination of what goes on in 
the creek to determine what rights are attached to 
the waters or Omak Creek all the way to the Okanogan 
River. 
As far as I know , it was never contemplated 
at this proceeding to determine the right s of t he 
use of waters within the No Name Creek basin would 
be expanded so t hat we would be , in effect , bringing 
in all of the ownership farther on down t he river. 
As far as this waste of water is concerned, I 
would . suggest that Counsel make an offer of proof 
on that and then perhaps we can make proper 
objection . 
THE COURT : You better make it in the 
form of an offer of proof because I do have some 
concern that we would be opening up an entire new 
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lawsuit as t o the availability and use of water in 
the entire Omak Creek basin and t hat is not within 
the scope of this proceeding. 
MR. PRICE : Not without my objection. 
Q Mr . Jones, does your testimony encompass water 
in Omak Creek t hat would be called spring flow , 
spring runoff waters? 
A Certainly that would be included . 
Q And when you say waste of water, what do you mean ? 
A I mean t h e very peak flow of the river that is not 
a firm part of a flow. It is a peak , and at the 
present time there is no place to store it. There 
is no place to use it. It is not used . 
Q What happens to t hat peak ~low of water in Omak 
Creek? 
A It runs down Omak Creek into the Okanogan. 
MR. PRICE : My offering , Your Honor, can 
only be that we are not asking this Court for any 
adjudication of lower down in Omak Creek at this 
point. We are making an offer o f proof t h a t these 
are waters that are not otherwise utilized at any 
time during the year , as such , would not require 
a determination as to downstream users or t heir 
legal rights in respect thereto. 
MR. VEEDER : May I inquire -- go ahead. 
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THE COURT: Did you have -- Mr . Price, 
are you through with yours? 
MR . PRICE: Yes , Your Honor . 
THE COURT : Mr . Sweeney . 
HR. SWEENEY : Could I ask a c ouple o f 
q uestions of Mr . Jones . 
THE COURT: You may. 
EXAMINATION 
BY MR . SWEENEY: 
Q Mr. Jones , you mention you were talking about the 
spring runoff. 
A Yes. 
Q That phenomenon occurs throughout the Northwest ; 
does it not? 
A Yes . 
Q In water courses? 
A Yes . 
Q And it takes place in the Okanogan River ? 
A Yes . 
Q And the Columbia River? 
A Right . 
Q Snake River? 
A All of them . 
Q Now, you mentioned that there are no facilities 
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for storage of water for this peak flow; is that 
correct? 
A That is correct. 
Q To utilize that would require an entirely different 
management scheme than presently exists in the No 
Name Creek Valley; is that correct? 
A Yes . 
Q You made no study as to how that would be accomplished; 
did you? 
A Well, I certainly gave it some thought , considered 
giving it some thought. 
Q But to do that would require a change in the physical 
situation as to Omak Creek and to No Name Creek 
itself ; would it not? 
A Yes, it would require physical changes . 
Q Now, did you examine or make an examination of 
water rights that may exist as to the waters of 
Omak Creek? 
A No, I did not make an examination of the water 
rights. 
Q You did not ; is that correct? 
A I did not . 
MR . PRICE: Can he complete his answer, 
Your Honor . I thirik it ' s part--
THE COURT : He said he did not make a 
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study . 
MR. PRICE : He attempted to continue and 
I think it would be pertinent . 
THE COURT: Go ahead . 
MR. SWEENEY: Well, we woul d object to 
this line o f inquiry and this offer of proof . 
What they are talking about is an ent ire l y different 
plan , apparentl y, storing water and using it , 
either diverting it directly down No Name Creek 
or storing water, using it down No Name Creek . 
This would apparently be done without consideration 
as to the effect upon the flow of Omak Creek itself 
or as to any user down below and it would be beyond 
what the witness has already testified as to what 
he feels is natural waters available for the No 
Name Creek aquifer, from the aquifer to this land. 
MR . PRICE : Your Honor , if I might 
respond. I believe he has testified that it would 
not have any effect on the downstream users in a 
determination that he has made of these waters. 
THE COURT : I will sustain the objection. 
Of course, the offer of proof is in the record. 
MR . PRICE : That is all I have. Thank 
you,Mr . Jones. 
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Thank you. 
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A.pril 14, 1978 
MR. PRICE : Call Mr. George Maddox to 
the stand. 
GEORGE EDWARD MADDOX, called as a witness herein, 
being first duly sworn on 
oath, testified as follows : 
THE CLERK OF THE COURT: Would you please 
state your full name to the Court. 
THE WITNESS: George Edward Maddox, 
M- a - d - d-o-x. 
14 DIRECT EXAMINATION 
15 BY MR. PRICE : 
16 
17 
18 
19 
20 
2 1 
22 
23 
24 
25 
Q Mr. Maddox, where do you reside ? 
A Spokane, Washington. 
Q How long have you resided here? 
A About four years, s ince November , 1973 . 
Q What is your present occupation? 
A I am a consulting engineer. 
Q Where is your principal office located? 
A In Spokane, Washington. 
Q What is your field of expertise? 
A Generally speaking, hydrology, specializing in 
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problems dealing with groundwater. 
Q Would you state for the Court your educational 
background, please, following high school. 
A I received a Bachelor of Arts degree in geo logical 
science from University of California, Berkeley, 
in 1956. Master of Science degree in geology 
from the University of Arizona in 1960 and a 
Doctor of Philosophy degree f rom the University 
of Arizona in 1969. Both my Master 's and Doctor's 
were in geological engineering. 
Q Al l right . Would you give us some background on 
your job experience, please. 
A From 1956 until 1958 I worked with the Mexican 
Mining Department of American Smelting and Refining 
Company. From 1959 to 1962 I worked for the Arizona 
Agricultural Experiment Station, and from 1962 until 
1968, I worked with the U.S. Geological Survey, and 
from 1968 through 1974 I worked with the State of 
Washington first with the Department of Water 
Resources and later with the Department of Ecology. 
In January, 1975, I went on special service contract 
with the State and thereafter went into the 
consulting business first with the firm of F . M. Fox 
& Associates, and in August, 1976, I bought out 
F. M. Fox & Associates in the Northwest and started 
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my own firm, George Maddox & Associates. Generally, 
a ll of the work has rel ated to the field of 
groundwater except my experience with American 
Smelting & Refining Company and there I was working 
both as a mining engineer and geologist, primarily 
in operating lead, zinc, silver mining. 
Q Have you been invo l ved in any projects or studies 
involving groundwater in the State of Washi ngton? 
A Yes, I have. 
Q Can you give us some examples of those? 
A I originally came to the State of Washington with 
the Geological Survey t o build a digital model of 
the Columbia Basin Project to determine the amount 
of natural groundwater inflow as compared with the 
amount of recharge to the groundwater system from 
water surface deliveries by the Columbia Basin 
Project . Thereafter, I went to work with the State 
of Washington where I was a referee in the 
adjudication of water rights , and there we worked 
with several small drainage basins throughout the 
state determining the ext ent and priority of water 
rights and part of the work involved determining 
the limits, the hydrologic limits, of the system 
both the surface and the groundwater basins. 
Thereafter , when I came to eastern Washington, 
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as part of my work with the Department of Ecology, 
I worked with all of the groundwater and surface 
water areas east of the Cascades as far as 
administration of water rights, and this involved 
technical readings either taken by the State or by 
the U.S. Geological Survey as a cooperative. 
Thereafter , in my consulting business, I worked 
with groundwater problems in several basins here in 
Washington and in Oregon and in Arizona and in Idaho. 
Q You mentioned working with the U.S. Geological 
Survey on occasions, I believe. Based on that 
experience, do you have an opinion as to the 
reliability and integrity of their work? 
A Yes, I do. 
Q And what is that opinion? 
A I have the highest regard for the Survey and the 
level of work that they do. 
Q George, are you -- Mr. Maddox, are you personally 
familiar and knowledgeable about the No Name Creek 
Valley, No Name Creek basin? 
A In a general manner, yes. 
Q When did you first become acquainted with the No 
Name Creek Valley or No Name Creek basin? 
A Physically, I became acquainted with it by passing 
through in approximately July, 1975. 
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Q And why did you happen to be there? 
A I was retained , or the firm of F. M. Fox & 
Associates was retained by Mr. Walton to review 
hydrologic data that had been collected by the 
Geological Survey up to that time and give him 
some familiarity with the relation of the surface 
and groundwater systems within the Basin and to 
determine if there could be a long t erm water yield 
for the Basin , see if the values were available to 
make that determination. 
Q And were you requested to make your own independent 
determination in that regard? 
A Yes, I was. 
Q You have been present in court during the testimony 
of the U.S. Geological Survey personnel ; is that 
correct? 
A Through most of it, yes. 
Q Have you reviewed the data supplied by the U.S. 
Geological Survey in connection with their study 
of the No Name Creek Basin, to this Court? 
A Yes, I have . 
Q Did you develop any hydrograph in connection with 
your work? 
A Yes , using data generated by the Survey, I have 
developed hydrographs on each of the observation 
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wells measured by the Geological Survey. 
Q All right. How many are there, Mr. Maddox? 
A I don ' t recall. I thought there were 21 or 22 of 
them. I have only three here as exhibits. 
MR . VEEDER: Your Honor, I am going to 
interpose objections to these exhibit s that are 
proposed. 
I have someti mes had the feeling that there 
was a double standard operat ing in regard to the 
Tribe here. I n regard to such matters as these 
procedural things, I haven't complained. We h ave 
just gone a head and accepted t he exhibits that we 
had previously seen. These are extreme l y complex 
matters . The exh ibits that were handed to us at 
9:00 --well, I didn ' t see them until after we came 
into the courtroom , going on 10:00 o ' clock this 
morning, or it was between 9 :00 and 10 : 00. 
Now, we were all directed, Your Honor , not 
later t han March 20, if memory serves me , to exc hange 
exhibits, to confer with one another, to exchange 
data. 
Now, there was a clear violation and I want the 
record to show a clear violation of material being 
handed to us during the court proceedings of such 
vas tly complex material in regard t o groundwater 
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contours, locations of groundwater movement, sources 
of water, that we would be several days before the 
experts employed by the Colville Confederated Tribes 
could possibly make a proper review for the purposes 
of cross-examination. 
I have to object and I want the record to show 
an objection that Counsel has violated Your Honor's 
direction, that we have no way of appropriate 
preparation for this matter. We are tight on time 
down to the 25th of April , and I respectfully 
submit that this is a totally unfair course of 
conduct by counsel and I ask Your Honor ' s 
consideration to our objections after this course 
of conduct at this late time in regard to these 
exhibits . 
We cannot tolerate, Your Honor, we cannot 
properly try a lawsuit with complicated 
THE COURT : Counsel, let me stop you. 
There is no jury here. You don't need to make 
any big speeches. 
You have advised me that you were not previously 
advised 
MR. VEEDER : That's right. 
THE COURT: -- of the exhibits, and I 
previously told counsel that they must exchange 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2285 Maddox - Direct 
8 
1 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
exhibits to prevent this very matter arising. 
Now, Mr. Price, what do you have to say in 
defense. 
MR. PRICE: I got the copy this morning 
the same time that Counsel did, Your Honor. We 
do not have the resources of finances and manpower 
to do everything that the Tribe has done, and I 
don ' t say that sarcastically. It's just a fact of 
life. I was presented with these this morning 
in terms of their being drafted when Mr. Maddox 
brought them in . He has been employed by the 
Waltons to assist them to the best of his ability, 
and if the Court wants to know the full truth, he 
is probably here without pay at this very moment, 
and we complied with what we had available. There 
has been no attempt to de l ay these. As a matter 
of fact, the Tribe, as I understand it, if examination 
goes according to Hoyle, they will have an entire 
week to review this data including the testimony in 
regard to it and prepare any cross-examination they 
want, and I assume they will indicate that within 
a week they can adequately prepare themselves. 
So, I am not making an apology to the Court. 
We have attempted to comply with the Court's order, 
because I think it was an appropriate order at the 
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time. 
THE COURT : Well, --
MR. I·1ACK : Your Honor , migh t I just say, 
I don ' t know what Counsel for the Tribes is exactl y 
speaking of. The three exhibits that I see placed 
up there are not complex in the sense that they 
are straight line projections of water l evel readings 
which I think the witnesses we have had, t he expert 
witnesses have already testified about. As I 
understand it , t hat information has been avail able 
to everyone. I am not going to speak to the other 
charges raised . 
MR . SWEENEY: Well, as long as we are all 
speaking , Your Honor , I have to joi n with Mr . Veeder. 
I had hoped we could work out some soluti on , 
but we haven ' t seen t hese t hings, and they really 
are compl ex . I ' m not an expert on a l l of thes e 
t h ings and perhaps those straight l i ne pro jec tion s 
aren 't particularly complex , but some o f t he s e 
oth ers that have been handed to us deserve some 
analysis, I' m sure, by people who know what t hey 
are looking at. 
THE COURT : In view of t he Court ' s rul ing 
and the provision of the pretrial order , I am going 
to have to sustain the objection of Mr . Veeder to 
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the admission of these three exhibits. However, I 
wish to call counsel's attention to the fact that 
this is entirely independent from the right of this 
witness to testify, and after the testimony is in, 
I will let counsel reassess whether they want to 
stay with their objection. But I will sustain the 
objection. 
You may proceed with the examination of the 
witness. 
MR. PRICE: Thank you, Your Honor. 
THE COURT: As a matter of fact, just 
looking at the clock, maybe this is a good time 
before we get into this, to take the afternoon 
recess. 
MR. PRICE: Thank you, Your Honor. 
l'~IR. VEEDER: Your Honor, may I just one 
moment. Mr. Koch would like to be excused, if he 
may. 
THE COURT: Any counsel object to the 
excusing of Mr. Koch? 
MR. PRICE: I have got Koch and Corke 
straight. I have no objection. 
MR. VEEDER: Well, I am glad you got that 
done, Counsel. 
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further attendance at trial. 
(Mr. Koch is excused.) 
Court is in recess for 15 minutes. 
THE BAILIFF: All rise. This Court is 
in recess for 15 minutes. 
(Afternoon recess is taken.) 
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THE BAILIFF: All rise. Court is re-
convened following recess. Please be seated. 
THE COURT: You may continue. 
MR. PRICE: Thank you , Your Honor. 
I would like to renew my offer on Exhibits J-W 
through Q-W, and last time I don't believe I 
mentioned P- W and I would like to offer that one 
as well. 
MR. SWEENEY: Counsel, which one is P-W? 
THE COURT: T like Tom? 
MR. PRICE: P like Paul. Statute on 
Non-Discrimination in Federally Assisted Programs, 
the Department of the Interior. 
MR. SWEENEY: I would like to make a 
response at this time, Your Honor. 
THE COURT: All right. 
MR. SWEENEY: As I understand it, the 
first document that is presented is L-W. 
THE COURT: Well, there is a J, the first 
one. 
MR. SWEENEY: Oh, excuse me. 
MR. PRICE: J. 
MR. SWEENEY: J-W which are entitled 
Documents Relating to the Legislat ive History of 
the General Allotment Act (Dawes Act), Exhibits 
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1 through 16 [sic] . 
It is our feeling that thi$ is really a matter 
of a briefing that should be included in the briefing 
of the public records and it doesn ' t, as I understand 
it, purport to be all of the legislative history for 
the Dawes Act, and I think this would be better 
handled by way of any briefing or brief that may be 
presented on behalf of the Waltons rather than 
having them entered as an exhibit because they 
certainly can be referenced to t he appropriate books 
and documents in the brief . 
L-W is an Abstract of Title concerning defendant, 
Waltons', real estate which is satisfactory to the 
United States as long as it is agreed that, I believe, 
it ends in 1955, and I 'm not sure whether or not 
there may have been any other changes thereafter, 
but as far as it goes, ~t is satisfactory. 
THE COURT: I see no problem with L-W. I 
will admit L-W . 
(Defendant,Waltons', Exhibit 
L-W is admitted.) 
THE COURT: You missed K. 
MR. SWEENEY: Excuse me. K-W are Excerpts 
From the Congressional Record Containing the Remarks 
of the Honorable Henry P. Cain (who was a congressman 
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at that time from the state of Washington) Concerning 
an Historical Resume of the Colville Reservation . 
I think this would be improper because it was 
remarks extended into the record by Mr. Cain at the 
time, as I understand it, they were considering the 
bill concerning the Colville Reservation and has 
many items in there which refer to Congressman 
Cain's personal views of how things go on and I 
don ' t think it has any significance or relevance 
here. 
THE COURT : Well, I think as to both J-W 
and K-W, that t hese are matte rs which the Court may 
properly consider as part of the Waltons ' 
memoranda, but I don't think they are properly in 
evidence as a fact. 
(Defendant's J-W and K-W denied) 
MR. SWEENEY: Document M-W 
THE COURT: Just a moment. 
MR. PRICE: I concur with that under 
normal case circumstances, Your Honor, but in view 
of the Tribes ' exhibits, historical exhibits, picking 
out various statutes and letters commenting on them, 
as such I thought we would be entitled to the 
appropriate documents that we felt highlighted as 
exhibits, as they have done. 
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the Court should consider them as part of your 
memoranda. 
MR . PRICE: Okay, Your Honor. 
MR. SWEENEY: M, as in Mary, - Ware 
Historical Documents Relating to the Transfer of 
Indian Allotment S-894 from Trust Status to Fee 
Simple Status, and we have no objection to that. 
I think we have provided those. 
THE COURT: M-W will be admitted. 
(Defendant, Waltons', Exhibit 
M-W is admitted.) 
MR. SWEENEY : And N-W are Documents 
Relating to the Transfer of Former Indian Allotment 
S- 2371, and we have no objection to that. 
THE COURT: It will be admitted. 
(Defendant, Waltons ', Exhibit 
N-W is admitted.) 
14R . SWEENEY: Similarly with document 
O-W which are Documents Re l ating to the Transfer 
of Former Indian Allotment S-525, we have no 
objection to that. 
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MR. SWEENEY: Now, we come to Q-W. 
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THE COURT : We have P first . 
MR. SWEENEY: Oh, excuse me, Your Honor. 
P-W is Statute on Non- Discrimination which we f eel 
has no applicat ion in this particular proceeding and 
would object to that. It is a statute, to begin 
with . 
MR. PRI CE: I suggest t hat we have evidence 
to quite extensive irrigation projec t f unded by the 
United States Government, Your Honor , and we thi nk 
it is appropriat e. 
THE COURT: Well, I think the only question 
is , again, a matter o f whether a stat ute is a matter 
for memorandum and brief. So, it will be denied as 
an exhibit. However , I don ' t rul e t hat out of 
considerat ion. 
(Defe ndant, Waltons ', Exhibit 
P-W is reject ed as an exhibit .) 
MR. SWEENEY : All right, the final one is 
do cument Q-~v wh ich are entitled Bi d Documents o f 
The Bureau of Indian Affairs Adver ti s ing for Sale 
Indian Lands on t h e Colville Indian Reservation , 
and in l ooking at this , these are invi t ations , as 
I under stand i t, that were issued by the BIA on 
cert a i n land in 1969 wh ich wou ld h a ve no relevancy 
at this point to any land involved in this particular 
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case. 
MR . VEEDER: Nor were any lands des cribed 
in there that re l ated to that case, Your Honor. I 
think it is irrelevant although I am not goi ng to 
interpose an object ion , I think it does show a 
format, that is all . 
MR. SWEENEY : Furthermore , it is noted 
here by somebody, identity unknown, it s a ys t h e 
United States Government itself is sel l ing water 
rights with land as rights in 1969 which is 
obviously a conclusion and should not be a dmitted . 
THE COURT : Mr . Pri ce , what is t he basi s 
for the admission of Q? 
MR . PRI CE : To s how that the Trib al land 
was still being sold without any reservatio n of water 
rights in connecti on with those sal es p urporting 
that the land was being sold with the wat er a s lat e 
as 1 969 . 
THE COURT: Well , I will admit it f o r that 
l i mited purpose. 
(Defendant, Waltons ', Exhibit 
Q- W is admitted .) 
MR . VEEDER : The Tribe doesn't inter po se 
any ob j ection except t hat I want a commit ment from 
Counsel or a statement , at least, from him that L- W 
WAYNE C. L ENHART 
COURT REPORTE R 
SPOKAN E, WASHINGTON 
PAGE 2295 
18 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
the abstract of title which comes down to 1955. Now, 
as I recall, M.r. Price, you told me that there has 
been no change of fee simple title. There are 
outstanding liens and obligations and mortgages; 
isn't that right? 
MR. PRICE: I have no knowledge about 
outstanding liens and mortgages. The title has not 
changed to my knowledge since --
MR. VEEDER: It is still -- you told me 
that when I went through it that day that the title 
is still in the Waltons and there has been no change 
except possible liens or obligations. 
MR. PRICE: I believe Waltons -- they own 
it. 
MR. VEEDER: I have no objection under the 
circumstances. 
THE COURT : If Counsel isn't willing to 
stipulate that the Waltons are the owners of the 
property, we are back to square one. 
MR. SWEENEY: I think that is stipulated 
in the pretrial order. 
THE COURT: I t hought it was. 
MR. VEEDER: It is, Your Honor . I just 
wanted i t understood. We have gone through all 
of those except this one. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2296 
19 
' 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
23 
24 
25 
THE COURT: You may proceed , Mr. Price. 
MR. PRICE: Thank you. 
Q (By Mr . Price) Now, Mr. Maddox, we were into the 
area of hydrographs. What are hydrographs? 
A They are a graphic representation of fluc tuations 
of the groundwater leve l in a given observation 
well. 
Q And we have had you have been present during 
other testimony of the experts of the United States 
Government and experts of the plaintiff, Colville 
Confederated Tribes; is that correct? 
A That is correct. 
Q And were hydrographs introduced as part of their 
testimony? 
A At various stages. 
Q Do you have an opinion as to whether the United 
States Government and plaintiff, Tribe, in terms 
of their experts understand what a hydrograph is? 
A Yes, I have an opinion. 
Q What is that opinion? 
A My opinion is that they understand what a hydrograph 
is. 
Q Now, why did you prepare hydrograph in connection 
with your analysis of the No Name Creek basin. 
A During the period that I have been monitoring f or 
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the Waltons, the data gathered by the U.S. Geological 
Survey, the information has been arriving in my 
office in bits and parcels and it is extremely 
difficult to analyze in each bit and parcel , and, 
consequently, we had some working drawings which 
are hydrographs that we kept plotting the data so 
we could keep it up to date and see what was going 
on with regard to water level fluctuations t hat 
were being measured by the Survey. 
Additionally on the hydrographs we plotted 
pumpage from the various wells where it was metered 
so we could see a cause and effect relationship. 
Q Did you select out any particular wells in connection 
with this hydrograph, these hydrographs? 
A Due to working for Mr. Walton, I selected three 
wells, hydrographs, that I analyzed most clearly 
because those were immediately around Mr. Walton's 
property, immediate l y north and east of Mr. Walton's 
property. 
Q Which well was --
THE REPORTER: Say it again , please . 
Q Would you describe which wells they were, please . 
A I used Mr. Walton's new irrigation well, the Peters 
observation well and the Peters domestic well. There 
is another well nearby that is generally referred to 
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as the south Indian irrigation well. I have a 
hydrograph on it, but I had the information I needed 
from the others and that was a pumping well as well 
as Mr. Walton 's well and I wanted to have at least 
two wells that were not being pumped. 
Q What did the hydrographs on these wells indicate 
to you , if anything? 
A In general, they indicate that the water level 
changes with pumping . The more heavy the stress of 
the pumping onthe groundwater system, the greater 
the water level draws down. The one thing that I 
did note that the Peters observation well did not 
was not as reflective of changes in the groundwater 
levels as was the Peters domestic wel l. 
Q What do you mean, was not as reflective? 
A The water level did not decl ine as far in response 
to pumping as did the Peters domestic well which 
is right nearby , nor did it recover as rapidly as 
did the Peters domestic well. 
Q Do you have an opinion as to the propriety of using 
the Peters well as a basis for determinat ions of 
calculations of water withdrawal and recharge in 
No Name Creek basin? 
A I have an opinion with regard to the Peters 
observation well . 
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Q What is that opinion? 
A It is my opinion that the Peters observation well 
is a poor well to use to monitor water level changes 
in response to pumpi~g. 
Q What did you do with the hydrographS? 
A I used them, basically, to determine when the water 
level had reached a point of dynamic equilibrium 
that is prior to pumping where the water level has 
., 
recharged as much as it was going to prior to the 
beginning of pumping, it had reached a point where 
the amount of recharge or rise in the water level 
had just about stopped. Then I used the hydrograph 
again to determine the point at which the water 
level was drawn down the gre atest amount during 
the pumping season of 1977, and again used the 
hydrograph to monitor recovery of the groundwater 
levels after the 1977 pumping season. 
Q Did you employ the hydrograph in developing a flow 
net analysis? 
A Yes. As I explained earlier, monitoring the changes 
in the water level, I could depict periods in time 
where I wanted to monitor flow for the purpose of 
constructing water level contour maps and flow net 
analysis. 
Q What is flow net analysis, please. 
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A Generally speaking, it is a pictorial representation 
of the movement of groundwater in any given system. 
Q Have you employed this flow net analysis in other 
situations? 
A Yes, I have. 
Q And could you give us some example 1 please. 
A Most notably and locally here in the state of 
Washington, I applied i t in the Columbia Basin 
Pro j ect where I used a flow net to analyze natural 
recharge to the Quincy groundwater sub-area prior 
to t he building of t he digial analogue of the system. 
With that flow net I concluded that there were 
approximately 97,000 acre-feet a year of natural 
inflow in the basin and when the digital model was 
completed, the natural inflow was determined to be 
105,000 acre-feet per year. 
Q You were within very close limits of the actual 
computer model; is that correct? 
A That is correct, in that basin. I have applied it 
in other basins where it wasn't quite as accurate 
and the application of the system depends on the 
knowledge of the groundwater movement and the 
boundaries which are the primary controlling features 
of the groundwater movement. The boundary of the 
system -- you can describe the boundaries of the 
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system to make a flow net analysis of it if you 
have sufficient data . 
Q Are there limitations to any means of calculating 
recharge in underground aquifers? 
A Yes, there are. 
Q And you have described what you consider to be the 
limitations imposed upon the analysis that you made? 
A Partial. As I stated just a minute ago, the boun-
daries of the system are the primary controll ing 
features for groundwater movement and for recharge 
to any system. 
Again, next to the boundaries, or the values, 
monitoring values, you have in the system, in other 
words, the measurements, the accuracy of the 
measurements that you have. 
Q Employing the flow net analysis in this case, what 
did you do and what conclusions did you reach as 
to availab l e water? 
A I first used the hydrograph of not just the three 
wells that I mentioned , that is, the Peters 
observation well and Peters domestic well and the 
Walton well, but rather I used the hydrographs of 
all the wells monitored by the Geological Survey 
to determine, first, when the groundwater system 
was most able from the recharge from the winter of 
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1976-'77 , and I . generally arrived at a date of 
Harch 20, 1977. I used all of the groundwater 
level measurements that were taken by the Geological 
Survey. near March 20, 1977 . When I say, "near," 
the measurement might not have been taken on 
March 20, but ·it may have been taken on March 16 
or March 23, then graph it on the hydrograph and I 
scaled off the distances from the hydrograph , so 
that if there were no measurements taken on the day, 
I could take the general representation on the 
hydrograph for any given well of what the water 
level probably was that day, within the accuracy 
of measurements taken before and after. 
Q Did you prepare an exhibit in that regard? 
A Yes, I did. 
Q And when was that exhibit completed? 
A That was · completed, actual ly , last night, the final 
touches, but I did have most of it completed 
yesterday afternoon. 
Q And you have that here in the courtroom with you? 
A Yes, I do. 
MR . VEEDER: Counsel, what is the number 
on that? 
MR. PRICE: I am just t rying to determine 
that . 
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Q Can you identify Defandant ' s Exhibit titled KKK- W. 
A This is a water level contour map I referred to 
earlier. The title of the map is Elevation of the 
Water Tabl e in the No Name Creek aquifer on March 20, 
1977. Data from U.S . Geological Surve y. 
Q In preparing that, what did you determine , what 
did that show you , if anything? 
A Generally, it showed that the groundwater in the No 
Name Creek basin moved from north to south, t hat 
there was a groundwater divide , that is, at approxi-
mately t he l ocation of the Mission, that the 
ground\vater moved to the north generally along the 
Omak Creek basin , part of which has been described 
in testimony given by others as being part of the 
No Name Creek aquifer, that the remainder from the 
Mission south , the groundwater moved toward the 
granite l ip at the south end of Mr. Walton 's 
property. 
Q Do you have a designation of this groundwater divide? 
Is there a contour, groundwater contour, anything 
to identify the groundwater divide to which you 
testified? 
A Yes . The groundwater divide is shown by two contours. 
The first contour which would mark generally the 
south part of the divide is elevation 11 54 . The 
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contour that marks the north limit of the divide is 
elevation 1153. Thes e two contours were speci fically 
drawn as was elevati on 1146, far t her north. Most 
other contours , all other contours are drawn at 
five foot interval s . 
Q Now, by contours , to what a r e you referring? 
A Lines drawn on the map to represent poin ts of 
equal head within the aqui f er, hydraul ic head 
within the aquifer . 
Q In making that analysis of the March 20 data, did 
you have any opportunity to make any observations 
about the Peters observation well? 
A Yes, I did. 
Q What were those observations? 
A The obs ervations were t hat the Peters observation 
well had a water l evel that was higher than any of 
the surrounding wells and the surrounding wells 
were the Peters domes t ic wel l , the south , what I 
will refer to as the south Indian irri gation well, 
t he Walton irrigation well, the new irrigatio n well , 
and the Walton old irrigation well . 
Q Now what you are meas uring at this point is 
groundwat er movement from north to sout h; is that 
correct? 
A That is what the map shows . In other words , 
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groundwater, like surface water, flows downhill 
and what you are showing on the map is what is 
downhill to the groundwater. 
Q In previous testimony of . the plaintiff, Tribe, for 
instance Plaintiff's Exhibit 7, they have demoninated 
by color a portion of the aquifer in green and a 
portion of the aquifer, or whatever they call --
aquiclude in red. 
Would you describe for the Court, please, the 
boundaries of what you consider the boundaries of 
the No Name Creek aquifer to be, and could you go 
to Plaintiff's Exhibit No. 7 and outline that, please. 
A The No Name Creek aquifer as I would describe it, 
would be the entire system from the granite lip to 
the north boundary that is shown on this map within 
Section 9 and it is approximately in the northwest 
quarter of the northwest quarter of Section 9. The 
township and range, I don't see. 
In other words, what is green is one part of 
the aquifer and what is red is a separate part of 
the aquifer. It is all one continuous groundwater 
system in hydraulic connection. 
Q All right. Thank you . 
THE COURT: I didn't get the north end. 
THE WITNESS: It would be at approximately 
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the northwest q u arter of northwest quarter of 
Section 9, and I don ' t see -- Township 33 North , 
Range 27, E . W.M. 
Q Are you basically concluding adopting the U.S .G.S . 
and Tribes ' north erly portion designation of the 
aquifer? 
A Generally, yes. 
MR . VEEDER : Your Honor, I have to keep 
the record straight on this. The Tribe and the 
U.S.G.S. have totally variable posit ions as to the 
boundaries of the aquifer. 
Now , if I understood what Counsel has said , 
he said are you in agreement with what the U.S . G. S . 
and the Tribes have said. And I submit that that 
cannot be t h e situation because they are contradic-
tory , one to the oth er . 
THE COURT: Well, let ' s limit it to the 
designation on Exhibit 7. That is what he is 
test ifying from . 
MR . VEEDER : Thank you , Your Honor . 
Q (By Mr. Price) Are you in accord with the northern 
limit of the aquifer as denominated on Plaintiff ' s 
Exhibit No . 7? 
A Yes, as shown on the Tribes' Exhibi t No. 7. That 
line that I pointed to would be approximately the 
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groundwater divide, as far as we have data now, 
anyway . 
Q What is the difference between an aquifer and an 
aquiclude, if you know? 
A It has generally been described by others . I will 
use my own words . An aquifer is a body of rocks 
that yields water to wel l s. An aquiclude is a body 
of rocks that does not convey water or yield water. 
Q Did you make a determination based on any measure-
ments derived on May 13, 1971, in your anal ysis? 
A Yes, I did. 
Q Calling your attention to Defendant's Exhibit LLL-W, 
can you identify that, please. 
A Yes . This is a second map on the same base map as 
the earlier exhibit. The titl e of the map is 
Elevation of the Water Table in the No Name Creek 
Aquifer on May 13 of 1977. Data from u.s. Geological 
Survey. 
Q And based on that data, did you attempt to determine 
the groundwater discharge being produced by natural 
stream flow as opposed to that which was being 
pumped by the Tribe into the stream channel? 
A I reviewed some data gathered by the Geological 
Survey and provided to the Waltons as well as to 
others, I suppose. I see other distribution on the 
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letter I have, but I have a copy. The copy was 
provided to the Waltons . 
Q And what determination was made from that data? 
A In general , the data was reported, a study by the 
Geological Survey where a salt, sodium chloride, 
was used to indicate where it is being pumped and 
put in the channel in No Name Creek by the Tribe , 
and dilution factors of the salt water was used 
to calculate the amount of natural groundwater 
inflow to No Name Creek channel below the spring 
zone at the head of Mr. Walton ' s property , and , in 
general, the data indicates that there was approxi-
matel y, 0.53 cubic feet per second of gain between 
the points of measurement which are their Points 
1 and 8, and Point 1 is the flume approximately at 
the north line o f Mr. Walton's land , and Point 8 
would be at a location approximate l y 10 0 to 150 
feet south of the green line shown on the Tribe's 
Exh ibit that I don't know the number of, the one 
that is on the Board . 
Q Plaintiff 's Exhibit No . 7. 
A Pl aintiff's Exhibit No. 7 , about a hundred feet 
south of the southernmost limit of the _ green l ine 
shown would be the last measuring point that I used 
in my determination based on Geological Survey data 
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and the flow was 0.53 cfs of gain . 
Q What does that value tell you or what can you do 
with that value , . 53? 
A Knowing that gain and basic groundwater equations, 
you can calculate the coefficient of 
transmissivity which is the resistance of rock to 
the movement of groundwater for the area lying 
north of the region where the gain took p l ace or 
the area that is general ly colored green and shown 
on Tribe's Exhibit No . 7 , I believe it is. 
Q Did you describe what you mean by coefficient of 
t ransmissivity? 
A I think I did . I will describe it again. The 
coefficient of transmissivity is a term for the 
resistance of rocks to the movement of groundwater. 
Q And of what value is the coefficient of 
t r ansmissivity? 
A Using the coefficient of transmissivity, you can 
begin to calculate the hydrol ogic parameters of 
any groundwater body , t hat is, how that body will 
react in response to pumping stress and the 
l ocation of wells , boundary conditions , recharge , 
discharge , variou s fact ors . You are beginning to 
have data to use to analyze , more easily obtainab l e 
data such as water level data. 
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Q Do you need an a ddi t ional factor beyond that? 
A Well, as I say, we have Q or discharge which is 
equal to 53 cubic feet per second from the 
Geol ogica l Survey 
THE REPORTER : Could you s l ow down a littl e 
bit, please. 
Q Excuse me , Mr. Maddo x , would it b e hel pful at t his 
point is you had a paper to work the equation out 
or is that not necessary? 
A I t might make it more clear for others. 
MR . PRICE: If we could have it , please . 
MR . VEEDER : May I inquire j u s t briefly 
on this? 
You had said t hat your drawing - - may I ask 
the witness a questi on as to the source o f t he 
materi al that he is relying upon now in regard to 
the transmissivity of this groundwater movement? 
THE WITNESS : Two sources . 
MR. PRICE : Excuse me . 
THE COURT : Well , just a moment . 
HR. VEEDER : I think he should identify , 
he said he had U. S . G. S . sources. 
THE COURT: He doesn't have to. You can 
ask him that on cross-examination . 
MR. VEEDER : Well , it woul d be helpfu l to 
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us if he is using the MacNish material or the Cline 
material 
THE COURT: Mr. Price is in charge of the 
examination. 
MR. PRICE: Thank you, Your Honor. 
Q Mr . Maddox, would you like to proceed. I think we 
were at a point where you were going to calculate 
specific yield . 
A Not specific yield, transmissivity. 
Q All right, pardon me . Transmissivity. 
A Basic groundwater equation, Q = PIA. The discharge 
is equal to a proportionality constant known as 
permeability , kind of a hydraulic gradient --
THE COURT: The reporter has to get down 
what you are saying. 
Q Could you look at the reporter a little bit as you 
go along, maybe that can help to slow you down. 
A Q, the discharge, is equal to a proportionality 
constant which we call the permeability times I, 
the hydraulic gradient ,. the rate of fall per linear 
distance, and A, a cross-sectional area. 
This was developed in the 19th century by a 
man named Darcy [phonet ic]. He was working with 
rapid sand filters for cleaning up water and later 
on this was applied by Teem [phonet ic] and others 
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and we evolved from this equation, Q, again 
discharge, is equal to T, transmissivity , which 
by definition is the permeability for the entire 
thickness of the aquifer no matter what that thickness 
is . Transmissivity means the permeability or that 
proportionality constant for the entire thickness 
of the aquifer , times the hydraulic gradient. A 
is width times depth. Since we- have depth expressed 
in transmissivity , we can use just width or I wi ll 
designate that by L. From the geological study 
that was carried out on approximately May 13 , 1 977, 
I determined that Q, and this was my interpretation 
of their results, was 0.53 cubic feet per second. 
Q Would you wri t e in brackets up above Q what Q 
designates, please . 
A Discharge. 
Q And then repeat your last comment . 
A The discharge of the aquifer was equal to 0.53 
cubic feet per second. 
Now, Q, in order to have our units compatible, 
you have to convert cfs to gallons per day. 
Q Did you do that? 
A This is a simple mathematical calculation which I 
won't go through here: 
Q Did you do that? 
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A Yes, I did . 
T we don't know. That is unknown. Hydraulic 
. gradient, we can determine this from the water level 
contour map which is now marked as LLL-W and we 
determined this by --
Q Excuse me , j ust a moment . Have I asked you to 
identify that one previously? 
THE COURT : Yes, you did. 
A Yes, you did. 
Q All right , please continue, I'm sorry. 
A And t he hydraulic gradient can be determined by 
using the rate of fall between measuring point 
no. 1 that the Geological Survey had and appro ximately 
measuring point no . 8 which I earlier described as 
being approximately 100 feet, a hundred fifty feet 
south of the sout hernmost green line that is 
shown on Tribes' Exhibit No . 7. 
We t hen know the hydraul ic head change between 
those two . We have to determine how far the water 
flows bet ween them, so we will draw a flow line and 
f ind the aver~ge flow distance between those two 
points of equal head , so we have to draw a series 
of flow lines and determine the average length of 
f low which I did, and the way you draw a f low line 
is the flow is always perpendicular to the head, 
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so you draw lines that are perpendicular to the 
contour lines as shown on Exhibit LLL-W, so you 
have a flow path . You have, then, the change in 
head, and then you can calculate t he hydraulic 
gradient, so many feet of fall f or so many feet of 
flow distance . The remaining value is L and that 
is the stream length l ine over which the measurement 
of gain took p l ace, that is , the distance between 
approximately measuring point l and measuring point 
8 as measured by the Geological Survey . This I 
did by scaling it from the map shown as LLL-W, and 
I had a gradient -- I wil l write that in parenthesis, 
hydraulic gradient -- and flow length or stream 
length . 
Knowing these values , then, it is a simple 
algebraic matter to calculate the coefficient of 
transmissivity and numbers or the units for 
transmissivity sho uld be gallons per day per foot 
and we have that because hydraulic gradient is feet 
per feet so those cancel out and you have a length 
in feet, so the units would check all the way 
through, an d I made such a calculation and 
determined a reasonable value for the coefficient 
of transmissivity. 
Q And what was that val ue? 
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May I refer to my not es? 
Yes. 
I calculated 47 , 800. The accuracy of that number , 
in my opinion, is between forty and fifty thousand 
gallons per day per foo t . 
Do you need an additional fac t or in addition to 
that figure? 
To determine _the hydrologic paramet ers o f the aquifer , 
yes, we need to know the coefficient of storage or 
in the case of a water table aquifer like t his you 
need a specific yield . 
Al l right, and is what you are saying , the coefficient 
of storage in this type of basin is the same as t h e 
specific yield? 
Generally speaking, by definition, t he coefficient 
of storage should be strictly applied to an artesian 
aquifer and it takes into account the compressibility 
of the water which is a value of about 10 - S and is 
insignificantly small in controlling water storage 
in a water table aquifer , so specifi c yield 
essentially gives you storage. 
Have you calculated the coefficient of storage? 
Yes, I did. 
And how did you calculate that? 
I, again, made an add itional water level contour 
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map. 
And woul d you refer to the identification number on 
that, p l ease. 
Yes, it is No . M, like Mike, it's MMM-W. 
And what have you designated it as on your drawing? 
The title of the map that I have here is Elevat ion 
of the water table in the No Name Creek aquifer on 
August 20, 19~7. Data from the U.S . Geological 
Survey. 
Did you have an occasion in connection with t hat , 
those calcul ations, to again make any observation 
about the Peters observ ation well and how it 
reacted? 
Yes, I did . 
And what obser vations did you make in that regard? 
I noted in that case -- first, l et me explain how 
I arrived at August 20. I used the hydrograph 
again and August 20, 1977, was at approximately 
the lowest water t able during the 197 7 pumping 
season as determined from a ll of the wells in t he 
No Name Creek aquifer. Some of the well s h ad 
already started to come back because they cut 
back pumping. I contoured up the data for that 
date and I noted that t he Peters observation well 
was somewhat h i gher than the Peters domestic well, 
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than the south Indian irrigation well, than the 
Walton well, but it was approximately the same 
elevation, though slightly higher, than the Walton 
old irrigation wel l. 
Did that tell you anything about the Peters 
observation well? 
Yes, it did . 
What did it tell you? 
It led me to an opinion that the Peters observation 
well is partly pl~9ged . 
And what would partly pl~gging do in the Peters 
observation well? 
It means that it would not truly reflect changes 
in the gro undwater levels in the No Name Creek 
aquifer in response to either pumping or recharge . 
All r i ght . Were you able to prepare a water level 
decline map based on the information that you 
testified to? 
Yes, I was . 
And - -
As part of my determination of t h e coeffi c ient of 
stor~ge I used the map that I constructed for 
August 20, 1977, and the map which I earlier 
testified to for groundwater elevations on March 
20 , 1977, and is designated as Exhibit KKK , t hat ' s 
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King, King, King, - W, to determine the change in 
the groundwater levels between those two times . 
Q Did you combine those into a single exhibit? 
A Yes, I did. 
Q And would you identify that exhibit, please. 
A That is marked as Exhibit N, l ike Nan, NNN-W . 
Q Would you read your title on it, please . 
A Yes , Isopachs of Water Level Decline, March 20 , 
1977 to August 20 , 19 77, No Na me Creek aquifer. 
Q These calcul ations, now , what does this tel l you, 
what are you able to do wi th this information? 
A Knowing the water l evel decline or having the 
isopachs which are points of equal dec l ine wi thin 
the groundwater system and , again , obeying the 
governing provisions of the system, that is, the 
boundary conditions of the system, I was able to 
p l animeter the areas, that is, determine the area 
within each contour and from that area value and 
the thickness represented between each contour , 
to determine the volume of rock that had b een 
de- watered during the 1977 irrigation season from 
the period March 20 through A~gust 20, 1977. 
Additionally, I had pumpage data available to 
me that were . gathered by the U.S. Geologica l Survey 
from the irrigation wells in the basin which are 
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the primary stress on the system. 
I then could cal.culate the volume of water 
that had been removed to create the water level 
decline that I had measured. 
Q And what does that tell you? 
A That will show the specific yield . 
Q And did you arrive at a specific yield figure? 
A Yes, I did . 
Q And what was that figure? 
A 10.6 percent for the entire aquifer . 
Q Are you intimating that is a gross figure for t h e 
entirety of the aquifer? 
A That is correct . It partly takes into account the 
red and .also takes into account the green as shown 
on Tribes ' Exhibit 7, I believe it is. 
Q It takes in the entiret y of the area marked in 
red and green on Plaintiff ' s Exhibit No. 7 . I 
think you better designate a sout hern terminus on 
Plaintiff ' s Exhibit No. 7 because the red continues 
down to the head of Omak Lake. 
A It would be down to the granite lip at the southern 
end of Mr. Walton ' ·s property. 
Q And what does that f~gure , specific yield figure 
represent , Mr. Maddox? 
A Again, it gives you the second parameter that you 
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need to evaluate all of the hydrologic parameters 
of the. groundwater. sys t em and that is for any 
groundwater system other than boundaries. In other 
words, there are three values that are primary for 
any system. First are the boundaries . That is of 
overall importance. Second is the transmissivity. 
The third is the coefficient of storage or in this 
case specific y i e ld. 
Q Knowing the coefficient of storage , are you able 
to compute the hydrologic parameters of this aquifer? 
A Yes, I can. 
Q And can you calculate the amount of inflow during 
the non-pumping season? 
A Yes, and I did. 
Q And what would that give you? 
A It would give me the amount of groundwater that 
would move into the. groundwater system in No Name 
Creek basin and fill up the void creat ed by 
withdrawals . From this value I can determine a 
general value for the recharge to the system during 
conditions for 1977 and to whenever the time ends. 
Q Have you computed such a figure? 
A Yes, I did. 
Q Is that depicted -- did you employ any other 
exhibit in that regard? 
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Yes . I , again , used t he hydrograph to de t ermine 
the r i se in the wat e r leve l s and at the time t h at 
I made these c al c ulations , the mos t recen t data 
availab l e were in January . I will give you the 
exact date . Janu ary 5 , 1978. 
What is the designation of t hat exhibi t , Mr . 
Haddox? 
I t is a water level map and is designated as 0, like 
Orville , 000- W. Th e t i tle is Elevation of the 
Water Tabl e in t he No Name Creek aqui fer o n 
Janu ary 5 , 197 8. Data f rom U.S . Geological Su rvey . 
In computing that d a t a f or that exhibit , did you 
have an opportunit y t o observe t h e Peters obse r vat ion 
well? 
Yes, I did. 
How did it react in c omparison to the oth e r wells ? 
The Pet ers observati on well at t h i s time reacted 
in general as did a ll o f the other we l ls . They all 
rose and a ll were at appro ximately the same elevation 
in the general area shown t h ere . They di d not s eem 
to deviate at all . 
What information d i d you derive at thi s point , t h en ? 
Knowing the water lev el elevation f ·or J anuary 5 , 
1978, and t h e wat e r level e l evation f o r August 2 0 ( 
19 77 , I could calcu late the volume o f groundwater 
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that had moved into the system between those two 
dates, that is, August 20 and January 5 -- August 20, 
1977 and January 5, 1978 . 
Q And did you actually calculate those and prepare 
an exhibit showi~g that? 
A I have such a water level recovery map, yes. 
Q And would you ident ify that, please, for us. 
A That is identified as P, like Parker , PPP-W, and 
the title of the map is Water-Level Recovery 
August 20 , 1977 to January 5, 1978, No Name Creek 
aquifer. 
Q From that, with your calculations, were you able 
to determine the amount of saturation of the rock 
by the water? 
A Yes, I was. 
Q And what was that? What did that tell you? 
A May I refer to my notes. 
Q Certainly. 
A What I found from this map, again, I contoured the 
points of equal saturation so that I had an Isopach 
map. I then used ·a · polar planimeter to determine 
the area within each set of contours and knowing 
the thickness and my specific yield I could calculate 
a volume of groundwater that had to come into the 
basin to fill up the void created by pumping during 
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the 1977 season . 
Again, the limits of my calculations are that 
there was pumping that continued beyond August 20, 
1977, not a great deal, but it continued on, so 
what I give you here, realize there had been some 
pumping, some . groundwater withdrawn during the time 
that I ' m showing the volume that I have calculated 
coming in, so it is a conservative volume for that 
period of time, conservative volume and it represents 
only that period of time, that is, August 20 through 
January 5, and the volume I calculated in acre-feet 
is 440.98 acre-feet . In my opinion, the accuracy 
is 440 acre-feet. 
Q All right, do you have an opinion based on the 
amount of recharge within the confined period, 
restricted period to which you have testified, as 
to the amount of water available recharging the 
aquifer during an entire season? 
A Yes, I have such an opinion . 
Q What is that opinion? 
A It is my opinion that the volume of recharge in 
the basin to the entire year is approxi.mately 
three times the volume I computed for the period 
of August 20 through January 5 . In other words, 
it would be about twelve to thirteen hundred acre-feeL 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2324 Maddox - Direct 
47 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
1.Z 
13 
14 
15 
16 
17 
18 
19 
20 
21 
23 
24 
25 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
A year? 
Yes , that is correct. 
And do you have an opinion as to whether that amount 
of water could be withdrawn on a year to year basis 
without damaging the aquifer? 
I woul d have to condition my opinion. 
Go ahead and condition your opinion. 
If whoever administers the groundwater system 
would tolerate water level decline such as we had 
during 1977, that volume of water could be withdrawn 
on a year to year basis. 
Mr. Cline [sic], based on your analysis and your 
determination of between twelve and thirteen hundred 
acre-feet of recharge, do you have an opinion as to 
the reliability of the U.S. Geological Survey's 
opinion as to the amount of water available or 
being recharged into the aquifer on that basis? 
I have such an opinion. 
And what is that opinion? 
It is my opinion that t heir computations are accurate, 
though conservative. 
By conservative, what do you mean? 
I mean that, as the Geological Survey stated, this 
is the amount of annual water supply that can be 
withdrawn from the aquifer and I am paraphrasing 
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48 
Mr . Cli ne's report . It is my opinion that the 
amount they computed is a conservative amount and 
you can take more than this amount on a year to year 
basis. There wi l l be a water level decline but the 
decline is not such that you go into what is 
general ly t ermed a mining situation, that i s, the 
water leve l will recover , perhaps not every year , 
but within any sequence of years , probably within 
a five year seq uence yo u wi ll have a return back 
t o its normal or standard elevation, this desi gnated 
elevation by whatever agency manages it. 
Q You used the number five years. Does the number 
five years have any special significance to you 
or for you? 
A Yes , it does. 
Q And what is that? 
A I n analyzing hyd r ologic data, it is required to have 
a minimum five years o f data to have statistical 
significance. 
Q Do you have an opinion , then, as to whether the 
opinions testified to in this proceeding, including 
your own , have to be processed or conditioned on 
the fact that more data would be needed to conclu-
sive l y come to any -- to come to any conclusive 
determinat ion about the recharge? 
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A I have such an opinion. 
Q And what is that opinion? 
A It is my opinion that all of the professional and 
expert opinion given here is based on insufficient 
data and is conditioned to the insufficiency of 
these data in terms of statistical accuracy. 
Q That data could be -- do you have an opinion as 
to whether the accuracy could be improved if the 
data were continued or obtained, made available, 
for a five, full five year period? 
A I have such an opinion. 
Q What is that opinion? 
A It is my opinion that a minimum of five years of 
data should be obtained before any hard and fast 
management decision is made for groundwater and 
surface water in the No Name Creek drainage basin. 
MR. PRICE: Your Honor, at this time I 
would like to move for the admission of the exhibits, 
Defendant's Exhibits PPP-W, KKK-W, LLL-W, MMM-W, 
NNN-W, 000-W, with the preface that the United 
States Government will recall that they supplied 
us with their data the morning Mr. Jones started 
to testify, as well. 
MR. SWEENEY: That isn't quite accurate, 
but as far as these exhibits are concerned, they 
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have been testified to. I think that we could 
reserve that until we have had a chance for the 
opposing people with knowledge about these things 
to h~ve a look at them and tell us whether or not 
they are an accurate representation. 
THE COURT: Reserve ruling. 
(Ruling is reserved on 
Defendant, Waltons', Exhibits 
KKK-W, LLL-W, MMM-W, NNN-W, 
000-W I PPP-W. ) 
MR. PRICE : (To Mr. Veeder) I didn't 
hear what you said. Did you want to make a comment. 
MR. VEEDER: Well, I 'm certainly, from 
the standpoint of any offer of this data, I am asking 
that we have a full opportunity to review it, and 
THE COURT: I have reserved ruling so 
counsel can look at it. 
Q (By Mr. Price) Mr. Maddox, I would like you to take 
a little different tack at this point and I want 
to pose a hypothetical to you in terms of what 
would happen if the Waltons packed up and moved 
away tomorrow and the land was not utilized in the 
future. Under those circumstances, based on the 
other information that you have pursuant to the 
United States Geological Survey and your own study, 
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do you have an opinion as to the amount of water, 
if any, that would be consumed naturally on that 
land that could not b e used or consumed by anybody 
e l se either above or below what is referred to as 
the Waltons ' property? 
A I have such an opinion . 
MR. VEEDER : Your Honor, I am interposing 
an objection . This is far too speculative. It has 
nothing to do with any o f the facts that are before 
us when they said if they packed up and left , then 
would there be anything in the lands that are not 
occupied, I simply submit, Your Honor, that that 
has no relevancy in this proceeding. 
THE COURT: Well, it may have some 
relevancy, Counsel, as to what the natural consumption 
of the water is if no one were pumping or using 
irrigation on the crops, so I will l et him answer . 
MR. PRICE : Thank you, Your Honor. 
Q What is your opinion, Mr. Maddox? 
A My opinion that natural consumption of water by 
vegetation on the land now occupied by Mr. Walton 
would equal a volume that is approximately being 
used by Mr. Walton to irrigate what I understand 
to be about 110 acres. 
Q Would you explain how you arrived at that opinion, 
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please. 
A Yes, I have used water duties that were calculated 
using the modified Blaney-Criddle equation and are 
published by the Washington State University. I 
don't have a copy of the exhibit in front of me, 
but it has been introduced at this hearing. 
Q Go ahead and continue, Mr. 11addox. 
A That publication shows a volume of water as determined 
by the Blaney-Criddle equation for the Omak area 
in ge neral for various types of crops. I have seen 
on Mr. Walton ' s land, and it is my understanding 
that he normally cultivates meadow grass or irrigates 
meadow grass and a l falfa . I don 't recall the number. 
It seems to me it ' s 39 inches as shown on the table. 
Q Excuse me. 
MR. PRICE~ May I approach the witness, 
Your Honor. I think we have the exhibit. 
THE COURT: You may. 
Q (By Mr. Price) Showing you what is marked 
Plaintiff's Exhibit 36-2 , is that the report to 
which you are referring? 
A That is correct. 
Q Would you continue, please. 
A I did all of my computations on Tabl e 2 which is 
the five year frequency of occurrence, irrigation 
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requirements for crops at selected Washington 
locations which is on page 5 of the publication. 
At that page they show for Omak for alfalfa the 
39 inches, pasture grass , 31 inches. I was provided 
some maps by Mr. Walton showing the approximate 
areas on which he grew a l fa l fa normally , irrigat ed 
alfal fa , and normally grew pasture grass. I 
determined these areas using a plani meter , within 
the accuracy of the maps supplied which were 
basically a Soil Conservation map. 
I then applied judgment that I have develo ped 
over the years here in Washington . This j udgment 
is that normally farmers don ' t really care about 
supplying the full amount of water requirement for 
a plant. The Blaney-Criddle equation as originally 
derived, part of it was a joint investigation 
developed during World War II. 
MR. MACK: Your Honor, I mi ssed that one. 
A Well, the Blaney-Criddl e equation was originally 
derived to determine plant water requirements and 
was done as part of the Pecos River joint 
investiation done by the federal government. I've 
forgotten the one , one of the war product ion boards , 
or something , so that there could be , if World War 
II had continued on for a long period of time , 
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planning for food for whoever, and the data was 
very localized for the Pecos drainage, and later 
on the equation was modified t o mak e it more 
general, and what the equation c omputates is t he 
total volume of water that sho uld be supplied to 
a plant so that water is not a limiting factor in 
the growth of the plant . 
Q That is not particular l y relevant to how a far mer 
applies water to the plant, however , is it? 
A That is correct . 
Q And that figure doesn ' t take into considerat ion 
four inches of gro undwater carried over from 
winter ; does it? 
A That does not. That is correct . 
Q Would you continue. 
A In general , I found with my work with the State of 
Washington and the Geological Survey within 
Was hingt on that farmers apply about two-thirds of 
the volume indicated on Table 2 of the pu bli cation 
designated as Plaintiff ' s Exhibit 36 - 2. 
Using thi s value, I computed a vol ume of wat er 
that was most probably the volume o f water that 
Mr . Walton applied to hi s land . Now, again , 
experience with t he State of Washington s hows that 
you needn't add any efficiency for delivery system, 
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that the two-thirds of the amount of wat er shown 
on that table takes in delivery efficiencies. 
Q So, you are not increasing that figure based on a 
65, 70 or 75 percent efficiency. 
A No, you take that figure and take two-thirds of it 
and that generally, as a prac tical matter, is what 
the farmer puts on the crop. The farmer is most 
interested in that first quarter or half inch of 
irrigation . He doesn't care about the rest of 
it, but he wants to get the plant up so he can 
put cattle on it or he can cut it. He is interested 
in a profit, not pleasing a plant . 
On the contrary, taking the same area, the 
110 acres, approximately, that was on Mr. Walton 's 
land, if Mr . Walton was not there and I see the 
land below the granite lip, and this is most 
particularly in 1975 and early 1976, i t was overgrown 
with alders, various types of grass so t hat it had 
a combination of what I will term here as 
phreatophytes, water-loving plants that wi ll put 
roots down in water and take up all of the water 
they need. 
There are no good values f o r phreatophyte 
water consumption in the state of Washington , and, 
consequently, I used the same table and the same 
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publication, that is, the publication designated as 
Plaintiff's Exhibit 36-2, Table 2, for the Omak 
area, and used a water duty for orchard with cover 
and that is about 44 inches of water. I did not 
decrease that by two-thirds. This was a judgment 
factor. Since the phreatophytes would have the 
ability to use all of the water that would be 
available to them. There is shallow groundwater on 
most of Mr. Walton's land. The plants would have 
no trouble, the large trees would have no trouble 
reaching the water, and as the trees would reach 
the water, the alkali layer as testified to by the 
senior Mr. Walton would be penetrated and, therefore, 
the plants would get all of the water they wanted 
to have and that they needed under the climatic 
conditions that would prevail, and I said that this 
was 40 inches for the amount computed by the Blaney-
Criddle equation for orchard with cover. 
Comparing the two values, and, again, I added 
one other factor. I used a 70 percent cover for 
the phreatophytes. That is, you couldn't have a 
100 percent cover of the land by phreatophytes because 
some of the trees would begin to drop, to die, and I 
used actually a range of values from 65 to 75 and 
this is recommended by the Department of Agriculture 
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pamphlet. I have forgotten the number. It is 
entitl ed "Phreatophytes . " When you get over 75 
percent phreatophyte coverage you have to go through 
specific species of plants . Therefore, I cut down 
on total area . In other words, of my total 110 
acres, I took first 60 percent of it, and then 
65 percent , and then 70 percent, and calculat ed 
the volume of water that these plants would require . 
Q So you were actually decreasing the amount of water 
requirement . 
A By decreasing the acreage , yes . 
And t hen I compared it wi t h what Mr. Walton is 
using now, and it came out to be approximately the 
same. Mr . Walton was using 2 to 5 acre- feet more 
than the plants would use t h emselves, but I was 
using approximate values, both from 1-1r. Walton 
and for the plants , and I said, well , they about 
balanced out. 
MR . PRICE: I have no further questions 
at this time . Thank you very much, Mr. Maddox. 
THE COURT : Cross - examination , Mr. Mack? 
CROSS-EXAMINATION 
BY MR . MACK : 
Q In your work with the State of Washington , Dr. 
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Maddox, did you help to work on any groundwater 
management schemes adopted by the State eventually 
through regulations? 
A Yes , I did . 
Q And which were those? 
A The management regul a t ions for the Quincy groundwater 
sub-area and for the Odessa groundwater sub- area. 
Q And the Quincy groundwater sub- area , I understand, 
is an area about how big and near where? 
A The size of it, it is quite large. I don ' t recall, 
and it is near Moses Lake. 
Q It covers the same ground generally as the Columbia 
Basin, the present Co l umbia Basin Project? 
A Only a portion of the Columbia Basin Pro j ect, t hat 
portion of the Columbia Basin Project that l ies 
north of the Saddle Mountains and south of the 
Beasley Hills. 
Q Is it correct that that area was set aside by the 
State for special treatment beginning with a 
regulation which was codified as Chapter 1731 24 of 
the Administrative Code? 
A That is correct . 
Q And is the Odessa area generally east of that area? 
A That is correct. Bounded by the East Low Canal 
of the Columbia Basin Project. 
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And was the Odessa area also set aside for special 
management by the Department through a r~gulation 
in the Administrative Code? 
Yes, it was. 
And in the Odessa area was there adopted a scheme 
of management which included the idea of planned 
declines in the water table? 
That is correct. 
And is that an uncommon thing to do? 
No, it is very common. 
And why was that done in the Odessa area? 
Based on the statute, RCW 9.44.130 which requires 
two things, safe sustaining yield and for l imitation 
on permits, and reasonable, feasible pumping. As 
designated by the legislature the Department of 
Water Resources and later the Department of Ecology 
had an economic study to determine what is reasonable, 
feasib l e pumping and by approaching it from the 
point of view of economics, they defined it, in 
fact , as being an economic limitation. 
A study which was conducted by the Washington 
State University and ended in 1972 found that the 
total depth of pumpage, lifting of groundwater for 
growing wh eat, which is the primary crop grown in 
the area , was not as governing as was the rate at 
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which the water table decl ined. Their economic 
eval uation found that if the water level declined 
at rate of less than ten feet per year, that 
groundwater users could afford to deepen their 
wells , increase the efficiency and size of their 
pumping work so as to continue to exploit the 
groundwater resource. 
Q And, in essence, didn 't that scheme contemplate the 
lowering of the water table so as to maximize, if 
you will, the efficient use of water in t he Odessa 
area? 
A That is correct. 
Q And is that scheme presently being used in the Odessa 
area? 
A It is. 
Q Now, Dr . Maddox, are you familar with the work and 
reputations of Mr. Cline of the U.S.G.S. and of Mr. 
.r4acNish? 
A Yes, on both the gentlemen . 
Q And what are their reputations? 
A They are excellent. I have worked with Mr . Cl ine, 
not on the same project, but I worked with the 
Survey. We worked in the same office . He was 
working on one project and I was working on another 
one. I was impressed by his professionalism. Since 
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Q 
A 
Q 
A 
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A 
that time I have had t h e opportunity to use his work 
as part of my work and the same will go f or Hr. 
MacNish , although I have never worked with Mr. 
MacNish. He wasn't in the district when I was 
here. 
And you used U. S .. G.S. data in y our studies for .this 
area. Do you have an opinion as to the reliability 
of the measurements and the data supplied to all 
parties o f this litigation by the U.S.G. S. for this 
area7 
Yes, I have such an opinion . 
And what is your opinion. 
It is my opinion that the data are accurate within 
the accuracy of obtaining such data . 
Now, you referred to a digital analogue and a digital 
model f or the Quincy sub-area with respect to the 
figures of recharge you had, you had computed your-
self. To your knowledge, were your figures used in 
any way in t he adoption o f the regulations that you 
referred to earlier? 
Not my flow net figures . The values from the 
groundwat er model were. 
And you he l ped work on that also, the groundwater 
models? 
Yes, the one on the Quincy basin , not the one on 
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the Odessa basin. 
Q Yes. 
You referred to a hydraulic head. What did you 
mean by that? 
A The pressure, hydraulic pressure, the feet of pressure 
above some point of measurement which is generall y 
mean sea level. 
Q And you also referred to coefficient of transmissivity. 
Was that known generally in what one might say older 
texts as a coefficient of transmissibility? 
A That is corre ct. 
Q And the equation which you have used, which you said 
was developed by Darcy , is that Darcy's equation or 
is that a variation of it? 
A The top one, Q is equal to PIA, is known as Darcy's 
Law or Darcy's equation . 
Q In your work for the depths of the aquifer and the 
thicknesses and all of that, have you assumed certain 
things for which there may not be data developed as 
of today? 
A Yes, I made such assumptions. 
Q What are they? Could you explain them? 
A My assumptions are , first, that the gneissic or 
granitic rock which forms the general country rock 
surrounding the No Name Creek aquifer is impermeable. 
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In other words, the amount of water that is 
contributed to the No Name Creek from that rock is 
infinitesimally small . The second feature that I 
have assumed is that you have homogeneous isotropic 
conditions. I know generally that it is not 
homogeneous as would be defined normally as being 
all one rock type , but it has various types of rock 
types. Taken in the gross, you consider the body 
of the aquifer to be homogeneous. The third general 
assumption that I have made is that the boundary 
conditions would govern throughout and would be only 
those boundary conditions imposed by the non- porosity 
or lack of contribution to groundwater of the 
granitic or gneissic country rock. 
Q And aren't all of these assumptions reasonable to 
have been made, in your analysis ? 
A In my opinion, they are. 
Q In knowing the extent of data presently available 
or available at present to all parties, is it not 
true that for a hydrologic anal ysis to be made of 
recharge and various other matters for this aquifer, 
that certain assumptions must be made by hydrologists? 
A That is correct. 
Q Dr. Maddox, in your work for the state of Washington, 
did you work in the eastern Washington area, 
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especially at times? 
Primarily, I worked in eastern Washington , yes . 
And in so doing, did you, f or the Department, 
analyze permit applications and the issuance of 
permits and the issuance of certificates? 
They were analyzed under my direction. Occas ionally 
I woul d look at one. Usually if it dealt with an 
application f or a right within the ext erior 
boundaries of an Indian Reservation, I would 
personall y look at it. 
And did you, in your work with the Department and 
in doing that and in other things , have cause to 
examine and to consider such things as individual 
irrigation pro j ects, water duties for crops 
proposed to be watered, delivery systems f or 
projects , and capacity of aquifers proposed for 
various projects? 
Yes, I did. 
And you did that over a period of how many years? 
For the State of Washington, from approximately 
December , 1968 when I went to work for the St ate, 
through April, 1975 when my personal service contract 
terminated . Duri ng that entire time that is 
primarily what I was doing , both as referee 
adjudication and as administrative responsibility 
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for the e astern region. 
Q And when you said that you were a referee for 
adjudications , are you referring to a referee as 
provided for general water adjudications in the 
State of Washington in Chapter 90.03 of the 
Revised Code? 
A Yes. 
MR . MACK : Thank you, Your Honor. 
THE COURT: Mr. Sweeney or Mr. Burchette 
for the Government? 
MR . SWEENEY : Your Honor, I find myself 
at somewhat of a loss . We have just got all of 
the testimony plus these exhibits and I would 
request that if you could give the time to review 
these exhibits, particularly, so we could make a 
valuab l e contribut ion t o the knowledge in this 
case for our cross-examination of Dr. Maddox. 
THE COURT : Mr. Veeder , are you prepared 
for cross-examination? 
MR . VEEDER: No, indeed, Your Honor . 
THE COURT: Well, we could run a little 
whil e l onger if we have anything else to do, 
otherwise we will just put this off until the 25th . 
MR. PRICE : Your Honor, I would like to 
make one more offer in terms of --
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THE REPORTER: Would you make it up 
here, ple ase . 
MR. PRICE : Excuse me. 
I would like to make one more offe r in terms 
o f commencing of irrigation. Again, I conferred 
with Mr . Bennett and I woul d like the Court to have 
the benefit of his knowledge as to the actual 
necessi t y of commencing before May l, un l ess the 
Court is interested in obtaining pumping data before 
we return to Court next week, that it would not be 
necessary for the crops there, and t hat is his 
testimony -- it is not testimony, but his offer 
t h a t until May l it wouldn't seem appropriat e that 
irrigation is necessary on t he land out there , but 
unless --
MR . VEEDER : Your Honor, are we changing 
the agreement we entered into ; is that right? 
THE COURT: I ' m not sure . 
HR. PRICE: I ' m making the proposal to do 
that . Of course, t he Court has to consider my 
proposal, Mr. Veeder. I would just like the Court 
to have the benefit of Mr. Bennett's information 
regarding the necessity of requirement for 
commencing irrigation prior to May l . 
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my obj e ction to that. 
THE COURT.: Well, refresh my memory. 
Under the stipulation or informal agreement I don't 
r e call a beginning date being specifie d, but maybe 
I'm wrong. 
MR. VEEDER: Yes, there was, this week, 
today, I mean today or tomorrow . 
THE COURT: All right. 
MR. VEEDER: That is what we agreed to. 
THE COURT: Well, I think if we agreed 
with that, we better stay with it. 
MR . PRICE: I would like to renew my 
offer again in connection with, if I can refrain 
from throwi~g my books around and losing my place, 
Mcintyre v. United States, Your Honor, in which the 
Court specifically took in the consideration 
MR. VEEDER: Is that 101 F.2d? 
MR . PRICE: Yes. Maybe you can assist me, 
Counsel, on the page number. 
MR. VEEDER: I don ' t have the memorandum 
right on my tongue, but I will find it. I think it 
is U.S. v. Mcintyre. 
MR. PRICE: If the Court will indulge me 
just one moment, please . 
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68 
can step down if you are not prepared to finish your 
cross-examination . 
MR . SWEENEY: If the Court would indulge 
our request, I would appreciate that. 
THE COURT: You may step down. 
(The witness is temporarily 
excused.) 
MR. PRICE: The Court in U.S. v. Alexander 
was concerned with Indian water rights and the 
allocation of the same, and for what it ' s worth, 
I would like the Court to be aware, that in trying 
to reach an allocation of the waters, although the 
Court never did reach that determination, finding 
there were not indispensable parties, they made the 
comment that the natural flow of water on the 
Flathead Indian Reservation in Montana is not 
sufficient to irrigate the irrigable area of all 
of the Indian allotments in that reservation to the 
extent necessary to produce crops to the full extent 
of the soil . 
So, there is sufficient water to raise good 
crops and all of the irrigable area of Indian allot-
ments on the Flathead Indian Reservation in Hontana 
if a large part of the water stored annually in 
the Flathead irrigation project system during the 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2346 
69 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
spring runoff and after the irrigation season is 
over in the fal l is added to the natural f low during 
the irrigating season on the Flath ead Indian Reserva-
tion in Montana. 
I think my point is and I think the courts are 
interested in determining what water is available 
if there is excess water prior t o the irrigat ion 
season and foll owing t he irrigation season , and I 
think the Court would be inter ested , the court s 
wi l l be interested in that aspect of the c ase , and 
I would like to review our offer of proof in t hat 
regard . 
MR . SWEENEY: Wel l , that is a traditi onal 
reclamation project that is being talked about in 
that case, the same thing that happene d to the 
Yakima project, they store up the excess water for 
the runo ff throug h a series. o f reservoirs and then 
monitor the release of the waters t hro ughout the 
growing season . That is not the situation we have 
here . 
THE COURT : Well, I am aware of the 
problem created by t hat Yakima sit uation when 
al l ocations of water artificially stored are 
allocated wi t hout making the Tribe a party to the 
litigation and now we are back into the s o up again 
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because of this very problem which raises the question 
that Mr. Price has raised many times during the 
course of this trial. I think you are the one that 
raised it during the course o f this case, as to 
whether or not we have got all of t he necessary 
parties before us if we expand the consideration to 
the waters of Omak Creek. Maybe it was Mr . Veeder. 
Somebody raised the question, but this is something 
that I am very much aware of and we have this 
problem. 
~1R . VEEDER: That is certainly, and I 
raise the issue immediate l y because I have looked 
at the pretrial order and I have filed a comment 
with Your Honor within -- well, I think I fi l ed it 
in March 20 pointing out that the subject matter 
of this case is spelled out in the pretrial order 
and, of course , once again , it was not Mcintyre, 
it was Al exander that you were talking about. 
The facts of the situation in the case of 
U.S. v . Alexander , 131 F . 2d rather than 101. I 
thought you were talking about Mci ntyre . 
In that case, it was a specific statute saying 
that the Indian can deliver all of the water neces-
sary to irrigate the irrigable land and that is 
the 1908 and that one, as I recall, it has nothing 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE. WASHINGTON 
PAGE 2348 
71 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
whatever to do here , there is a totally di f ferent 
situation , but in regard to t he issue that I have 
raised, there are numerous allottees upstream whose 
lands are not irrigated presently on Omak Creek, 
there is a large area downstream with numerous 
defendants , numerous owners , who are not parties to 
this case . 
Certainly, Your Honor , if we are going to have 
a general adjudication of a wholly independent 
watershed, I think they have to recast the original 
proceedings , recast the pretrial order and name all 
of those parties defendants , and I respectfully 
submit that that is what the law is. 
This is an independent cause of action in regard 
to a specific quantity of water that can be 
determined by Your Honor independent of any other 
watershed. There is not a witness who has tes t ified 
here yet who hasn ' t said , yes, there is a natural 
influence or infiltration from Omak Creek. That is 
totally agreed to, but that is a natural affluent. 
If we bring in more water by some induced method 
or if we are going to store water upstream by some 
large project as was undertaken on Flathead , then 
you have got a horse of a different merry-go- round, 
a totally different situation . 
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I think it is late in ·the day now to talk 
about bringing in parties and creating a new 
lawsuit. 
THE COURT: Well, counsel, we can't do it . 
We are too far down the road, but I must state that 
I have some real concern over whether or not you 
can piecemeal water allocation on a reservation . 
If we take the theory, at l east as I understand the 
basis of the Winters decision, and I think that is 
the basic l aw 
MR . VEEDER : Certainly it is. 
THE .COURT : - - that we are dealing with, 
that the Indians have the right reserved to them 
by the treaty or by the executive order, I don 't 
think it makes any difference , waters that can be 
beneficially used for Tribal purposes . 
Now, if this is the theory of the Winters case, 
shouldn ' t we have viewed the entire reservation as 
a unit, because otherwise we are going to do harm 
to the western concept of beneficial use of water 
without waste and unlike the common law concept . 
In other words, we may be into the very thing that 
you are talking about right here. Why should water 
which can be b e neficially used for both t he Indians 
and non- Indian users be permitted to escape downstream 
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73 
beyond the capture of beneficial use just because 
we are limited in this lawsuit to one small aquifer. 
I have some real concern about where we are in 
this case. 
t-1R. VEEDER: We ll, Your Honor, I wi ll 
be glad to respond to what you are saying . We are 
looking, we are viewing a segment of the reservation 
with a totally separate and distinct water supply. 
I have spent my life in this business and I have 
never heard nor have we ever participated in a 
lawsuit where , as in the Yakima Reservat ion -- it 
is a good one. You are looking at that today under 
a decree that I ' ve participated in in 1945. The 
concepts there both in the Ahtanum case and the 
Yakima River case, we have Toppenish Creek , we have 
Satus Creek, we have all of those other streams , 
and I respectfully submit that if the Court wants 
to take into consideration every single affluent , 
every single stream , it would be totally impossible 
to make that kind of type of allocation as a 
practical matter, and as a practical matter in regard 
to No Name Creek you are confronted with the same 
problem. 
Here we have a stream system total.ly independent 
from another system and I respectful l y submit we 
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are entitled to have a decree adjudicated , the 
separate rights to t he use of water without being 
required to undertake a general adjudication of 
an entirely independent stream system, and I 
request consideration to be given this fact. 
Omak Creek is an aff luent of the Okanogan River. 
If we go -- why don ' t we go a l l the way up the 
western bom1aary and bring in every individual 
on the Okanogan River . That is about what we 
are talking about. So the statement would be t hat 
we started .out with one defendant in regard to a 
stream system t hat h as been c l early and specifically 
definedJ and we are going to spread it o u t throughout 
the entire -- could be the western United States. 
THE COURT: Well , Counsel, the reason 
for my observation is one of your neighboring 
Tribes, the Yakima, are raising this very question, 
and are in the process of attempting to sue every 
water user in the entire Yakima watershed , some 
5,000 owners. The neighboring tribe apparently 
takes the position in that lawsuit, and we haven 't 
gotten to it yet , that you cannot take part of the 
reservation and say, well, part of the watershed , 
an aquifer, and consider allocation of the water 
total l y unrelated to the neighboring aquifers or 
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stream flows within your unit which in our case 
is the reservation, because that is what creates 
the right, is the reservation. 
So, I'm suddenly waking up here and realizing 
I have got in this case the very issue that you 
didn't face in the firs t decree in the Yakima and 
is now coming back to haunt us. This is why I have 
got some p roblems here. 
MR. VEEDER: Well, Your Honor, I would be 
delighted to discuss what they call the Kittitas-
Sunnyside-Rosa decree. That, of course, is a 
stipulated arrangement under very specific circum-
stances. 
THE COURT: Yes . 
MR . VEEDER: But I reiterate and reaffirm 
t hat if Your Honor wants me to brief the subject 
of whether it is possible to proceed in this manner 
with the parties before this Court and have a 
complete adjudication, I would be glad to undertake 
it and do it. 
THE COURT: I think we are too far down in 
this case to do it. I recognize that, but I 
certainly have some misgivings about the result 
that we may end up with when, in essence, we 
piecemeal a water problem on a given territory. 
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MR. VEEDER : Your Honor 
THE COURT: But maybe I can ' t do anything 
about it. 
MR. VEEDER : Your Honor, may I respectfully 
submit , it is not piecemeal . We can come up wi th 
a quantity of water and we can come up with t he 
people who h ave claims to it in this lawsuit . I 
submit that the Waltons have no claim to anything 
out of Ornak. 
THE COURT : ~\Tell , you are assuming something 
that we are still going to decide in t his case . 
MR . VEEDER: We l l , if they have a right 
to use of water at al l, and I deny they have , t hen 
they have a right to participate in the natural 
a·ffluent that is corning into the system from Ornak 
Creek and they have nothing more and I tried to 
make an offer today on 38 and t hen I backed off 
because I didn't think it was worth the struggle 
at that time , but they went in and applied for an 
appl ication in the St ate of Washington and it was 
denied. Why? Because they were not part of the 
system and because it woul d have opened up an 
entirely new issue because there was no water 
available . 
Now, I am going to offer that again on the 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 2354 
I 
I 
77 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
II 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
23 
24 
25 
25th of April, because I think it is important to 
get that in here. 
THE COURT: Counsel, what is right or 
fair or equitable about a situation where the Tribe, 
having the Winters rights by their decision can move 
water from the Omak River down into the field in 
the No Name -- because to them it is all a unit, 
but by failing to do so or by deciding not to do so 
for reasons that they have of their own, maybe they 
can deprive Mr. Walton of water when they have access 
to water for the same territory? Now, what is right 
about that? 
MR. VEEDER: Well, Your Honor, I submit in 
this regard, that we are now viewing people who own 
allotments that are not part of the Omak System who 
are saying the only source of water we have is No 
Name Creek and that is the situation in regard to 
the Peters property and in regard to the Sampson 
properties on 901 and 903. 
THE COURT: I am aware of your contention 
and maybe you are right. I am just expressing some 
concern that I really have about where this analysis 
of a water right on Indian reservation leads us, 
but --
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difference between this and the section of land 
or any other property that is independently claimed 
by parties throughout the reservation. 
THE COURT: t!Vell, I guess we won't solve 
it today, so gentlemen, the case is recessed. I 
guess we can start at 9:00 on the morning of the 
25th of April. That is on a Tuesday morning. 
Court will be in recess. 
THE BAILIFF: All rise. This court 
stands adjourned. 
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